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SUMMARY 
It is important to distinguish between types of commercial and residential property for 
value-added tax (VAT) purposes. The reason for this is because the supply of 
residential property may be exempt from VAT in certain cases, whereas the supply 
of commercial property is a taxable supply. One of the aims of this treatise was to 
generate some characteristics that can assist vendors to distinguish between types 
of commercial and residential property for VAT purposes. 
SARS proposed numerous changes to the VAT Act with regards to fixed property in 
2011. This treatise explains the reason for the changes made and also comments on 
them.  
Firstly, property developers previously had to account for an output tax adjustment 
when they changed the use of their property i.e. from a taxable use (selling the 
completed units) to a non-taxable use (renting the completed units as a residential 
dwelling). This „output tax adjustment‟ sometimes places developers in a financial 
dilemma, especially in times of an economic depression. SARS therefore provided 
„developers‟ as defined with a short term solution. This short term solution provides 
property developers with a 36 month temporarily relief period, before they have to 
account for the „output tax adjustment‟. Therefore, the new section 18B was 
proposed to assist property developers in times of an economic recession.   
Secondly, in the past a vendor who acquired a property from a non-vendor to make 
taxable supplies was allowed a notional input tax deduction, limited to the transfer 
duty paid. SARS has however „delinked VAT from transfer duty‟, which means that 
the notional input tax deduction will no longer be limited to the transfer duty paid. 
This change may benefit vendors as they may now be allowed a bigger input tax 
deduction. 
Furthermore, the treatise also compares the VAT treatment of the above issues to 
that of the goods and services tax treatment in New Zealand. The treatise concludes 
with a summary of all distinguishing characteristics identified and other findings 
noted. 
Key words: Residential and commercial property, dwelling, commercial dwelling, 
transfer duty, change in use. 
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CHAPTER 1 
INTRODUCTION AND BACKGROUND TO THE STUDY 
 
1.1 INTRODUCTION 
Value-Added Tax (VAT) was introduced on 29 September 1991 at a rate of 10%.  
The introduction of VAT was one of the most significant tax developments to ever 
take place in South Africa.1  
VAT is an indirect system of taxation on the supply of certain goods and services.  
The current VAT rate, of South Africa, is 14% (increased from 10% to 14% on 7 April 
1993) on the value of all supplies made by a vendor. A vendor is a person who is by 
law required to register for VAT (i.e. who meets a certain minimum turnover 
requirement) or who voluntary registers for VAT. A vendor needs to account for VAT 
on all taxable supplies of goods and services which include capital goods and trading 
stock. A vendor is consequently required to levy VAT on all goods sold in the 
furtherance of his enterprise. No VAT is however levied when a vendor sells his 
private goods.2     
The meaning of the term „supply‟ is defined in section 1 to include the “performance 
in terms of a sale, rental agreement, instalment credit agreement, and all other forms 
of supply, whether voluntary, compulsory or by operation of law”. The term supply 
can include “any transfer of ownership, possession or use”.3 A vendor, therefore, has 
to account for VAT on the supply of goods or services made by him.4  Any supply by 
a vendor which is not specifically zero-rated or exempt in terms of the South African 
VAT Act5 is standard rated. Taxable supplies thus consist of standard rated and 
zero-rated supplies. 
The term „services‟ is very widely defined in the VAT Act and includes “anything 
done or to be done including the granting, assignment, cession or surrender of rights 
or the making available of any facility or advantage”. “It is made even wider by virtue 
                                                          
1
 M Silver and C Beneke Deloitte and Touche VAT Handbook 2010 in § 1.1 (My Lexisnexus). 
2
 K Huxham and P Haupt Notes on South African Income Tax 2009 in § 31.8. 
3
 SA Tax Notes in §31.8. 
4
 Except where goods and services are imported. 
5
 Act 89 of 1991 
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of section 8 which deems certain things to be the supply of a service, such as the 
receipt of a payment from an insurance company in settlement of a claim.”6 The 
distinction between a supply of goods and a supply of services is generally not 
important in determining whether a transaction is subject for VAT. This distinction is 
however sometimes relevant when determining the timing of the value of a particular 
supply.7 
Conversely, the term „goods‟ is also defined in section 1 of the VAT Act and includes 
“things like corporeal (tangible) movable things and any real right in any such a thing, 
fixed property as well as any real right in fixed property and electricity”. The definition 
of goods specifically excludes money, any right under a mortgage bond or pledge 
and any revenue stamp. 
South Africa‟s VAT Act further differentiates between taxable and exempt supplies.  
Input tax may only be claimed on goods and services incurred that directly relates to 
the making of taxable supplies. The input tax relating to expenditure incurred on 
goods and services that relates partly to the making of taxable supplies and partly to 
the making of exempt supplies must be apportioned i.e. the vendor will not be 
entitled to claim 100% of the input tax relating to such expenditure.  
Apportionment thus only applies where goods and services are acquired partly for 
consumption, use or supply in the course of making taxable supplies and partly for 
other purposes. “The method of apportionment is determined by the Commissioner 
in accordance with a ruling as contemplated in section 41A or section 41B of the Act. 
In this regard a ruling to use the turnover method of apportionment as a default 
method was issued in the VAT 404 Guide for Vendors.”8 The VAT 404 Guide also 
lists other possible apportionment methods to be used. They are as follows: 
 the varied input based method;  
 the floor space method; 
 the transaction based method; and  
 the employee time method. 
 
                                                          
6
 SA Tax Notes in §31.8. 
7
 Deloitte and Touche VAT Handbook in § 3.3 
8
 A Brettenny A Student’s Guide to the Value-Added Tax Act 2011 in § 2.1. 
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In terms of the VAT Act, only registered VAT vendors may claim input tax.  The VAT 
Act differentiates between compulsory and voluntary VAT registration. A person is 
compulsory required to register for VAT when he or she is carrying on an enterprise 
of which the total value of taxable supplies exceeds R1 million in any twelve-month 
period. A vendor may also apply to SARS9 for a voluntary registration where his 
taxable supplies are less than the registration threshold.10  
As discussed above, the term „goods‟ includes fixed property, therefore the supply of 
fixed property by a vendor is normally subject to VAT at the standard rate of 14%.  
The standard rate applies irrespective of how that fixed property is used in the hands 
of the purchaser. 
Fixed property is defined section 1 of the VAT Act as: 
 “land (together with improvements affixed thereto);  
 any unit as defined in Section 1 of the Sectional Titles Act, 1986 (Act No. 95 
of 1986);  
 any share in a share block company which confers a right to or an interest in 
the use of immovable property; and 
 in relation to a property time-sharing interest as defined in Section 1 of the 
Property Time-sharing Control Act, 1983 (Act No. 75 of 1983); and any real 
right in any such land, unit, share or time-sharing interest.”   
The definition of „goods‟ in Section 1 of the VAT Act also includes “fixed property and 
any real right in fixed property”. „Second-hand goods‟ also includes fixed property 
that was previously owned and used. 
Commercial and residential property is not defined in Section 1 of the VAT Act. 
Whenever a term is not defined in the VAT Act, the ordinary meaning of the term 
must be considered. “If a word does not have a defined meaning in the Income Tax 
Act, or if the definition is incomplete, you must look at the Interpretation Act to see 
whether it defines the word. If not, one can have recourse of the normal dictionary 
meaning of the word.”11  
                                                          
9
 The South African Revenue Services. 
10
 Section 23(3) of the Act. 
11
 SA Tax Notes in § 1.9. 
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Although, the VAT Act does not distinguish between commercial and residential 
property it does however, distinguish between commercial accommodation and 
certain residential accommodation supplied in the form of a dwelling under an 
agreement of the letting and hiring thereof.  These terms will be discussed in detail in 
Chapter 2. 
1.2 BASIC DEFINITIONS TO THE SOUTH AFRICAN VAT ACT 
Please refer to annexure A for the basic definitions to the South African VAT Act, 
necessary for this treatise. 
1.3 PROBLEM STATEMENT 
There is a gap in the understanding of the different types of commercial property and 
residential property in the context of the Value-Added Tax Act. The purpose of this 
treatise is therefore to examine the different treatment of types of commercial and 
residential property for VAT purposes in South Africa. 
1.4 RESEARCH OBJECTIVES 
The objective of this treatise, given the problem statement, is to distinguish between 
the VAT treatment of types of commercial and residential property. This is achieved 
through the following: 
 Generating some characteristics that can distinguish commercial and 
residential property for VAT purposes. 
 To establish the reason behind and to comment on the „proposed legislation‟12 
regarding the change in use of development property i.e. being forced to lease 
out the completed units as residential accommodation due to the current 
economy. 
 To establish the implications of the new proposal of delinking VAT from 
Transfer Duty. 
 To compare the South African VAT Act to the legislation of New Zealand in 
the context of the research objectives. 
 
                                                          
12
 Section 18B of the VAT Act. 
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1.5 PLAN OF RESEARCH 
Chapter 1 sets out the definition(s) of commercial accommodation and dwelling 
(residential accommodation)  as well as the basic definitions included in the VAT Act 
(definitions such as „supply‟, „goods‟, „services‟, „enterprise‟, „dwelling‟, „fixed 
property‟, „second-hand goods‟ etc). The purpose of this research, the research 
objectives, and the research procedures of the study are discussed in this chapter. 
Chapter 2 discusses the term „accommodation‟ by means of looking at the VAT Act, 
VAT 411 Guide (Guide for Entertainment, Accommodation and Catering) and the 
Dictionary meaning. This chapter also goes into depth by investigating the true 
meaning of „commercial accommodation‟, „commercial property‟, „residential letting‟ 
and „residential property in order to establish whether the VAT Act clearly defines 
these terms. Various sources are used in this regard, such as the VAT Act, the VAT 
411 Guide, the VAT 404 Guide, Lexis Nexis and the necessary case law.  In 
addition, this chapter also looks at what is meant by the terms „all inclusive charge‟ 
and „domestic goods and services‟. Furthermore, the chapter also looks at the 
entertainment definition in detail (as the definition of entertainment includes the 
„provision of any food, beverages, accommodation‟  ...) and briefly introduces the 
concept transfer duty versus VAT.  This chapter concludes with a summary of what 
is meant by „commercial accommodation‟, „commercial property‟, „residential letting‟ 
and „residential property‟. 
Chapter 3 deals with the new proposals with regard to the VAT on fixed property for 
e.g. the temporary letting of dwellings by property developers.  
This chapter deals with the change of intention of taxpayers with regard to the use of 
property (i.e. the change of commercial accommodation into residential letting and 
versa visa). Furthermore, this chapter also deals with the proposed „draft legislation‟ 
regarding the relief of „the output tax adjustment‟ when development property is 
temporarily rented in economic downtime situations.   
The chapter shall conclude the amendment with a discussion around the logic 
around the „draft legislation‟ and will this „draft legislation‟ not cause an in-balance for 
when VAT vendors is placed under pressure during economic downtimes (i.e. will 
13 
 
VAT vendors not expect SARS to provide them with some relief from VAT during 
economic downtimes).  
Chapter 4 deals with the new proposals with regard to the VAT on fixed property for 
e.g. the delinking VAT from Transfer Duty. 
The implications of this new development as well as the reason behind this new 
proposed change to the VAT Act is discussed and researched in this chapter. 
Chapter 5 compares the tax status and treatment of commercial and residential 
property in South Africa to that of New Zealand. New Zealand was chosen for 
comparison as the South African VAT Act has its origins in New Zealand.  Possible 
differences and similarities are identified and discussed. This chapter concludes with 
a summary of differences and similarities between the countries. 
Chapter 6 concludes the treatise with a presentation and interpretation of all the 
findings. 
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CHAPTER 2 
COMMERCIAL AND RESIDENTIAL PROPERTY / ACCOMMODATION: 
A THEORETICAL OVERVIEW 
 
2.1 INTRODUCTION 
It is important to distinguish between commercial and residential property for VAT 
purposes. Furthermore, it is also important to understand the difference between 
residential accommodation supplied in the form of a dwelling and a commercial 
dwelling.  The reason being that accommodation supplied in the form of a residential 
dwelling is normally exempt from VAT, whereas accommodation supplied as a 
commercial dwelling is subject to VAT.   
As established in Chapter 1, the supply of fixed property by a vendor is normally 
subject to VAT at the standard rate of 14% however, certain supplies of residential 
property may be exempt from VAT. 
2.2 ACCOMMODATION  
The term accommodation is important as it encompasses both residential and 
commercial property. Furthermore, the term accommodation significant as certain 
residential accommodation is exempt from VAT whereas commercial 
accommodation is subject to VAT at the standard rate or a reduced rate (in terms of 
the special valuation rule).   
The term „accommodation‟ is not defined in Section 1 of the VAT Act therefore a 
person needs to look at the ordinary meaning of the term. The Oxford dictionary13 
defines the term accommodation as „provide lodging or room‟. For that reason, the 
ordinary meaning of the word is capable of being interpreted as:  
 “the mere supply of a place to live; or  
                                                          
13
 Pocket Oxford Dictionary 8 ed 1992 (Oxford University Press New York) 
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 the supply of a place to live, including all the things that would commonly go 
with the supply of a place to live.”14   
“In the context of the VAT Act the meaning of „accommodation‟ is not limited to the 
mere supply of a place to live but should include everything that, in the 
circumstances of that supply, can be said to be part of the supply of the 
accommodation.”15  
Therefore, distinguishing between supplies that may be considered to be part of the 
supply of „accommodation‟ and supplies which will not form part of the supply of the 
„accommodation‟ (i.e. separate supplies of goods and services that would normally 
be charged for separately) may be problematic. All the circumstances should 
therefore be considered when a person wants to determine whether supplies to an 
occupant or tenant are integral, ancillary or incidental to the supply of the 
accommodation (whether in the form of a dwelling or as commercial accommodation, 
including domestic goods and services) in order to establish whether it is appropriate 
to say that those goods and / or services forms part of the supply of accommodation. 
All supplies that are not considered to form part of the cost of the accommodation 
will be charged for separately and therefore may attract VAT separately. For 
example, food and beverages might be included in the cost of the accommodation 
where there will be no separate charge and the only amount subject to VAT will be 
the cost of the accommodation. On the other hand where a shuttle service is 
supplied at an additional charge, the amount paid for that service will attract VAT on 
its own. 
2.3 ENTERTAINMENT 
The term „entertainment‟ means the provision of “any food, beverage, 
accommodation, entertainment, amusement, recreation or hospitality of any kind by 
a vendor whether directly or indirectly to anyone in connection with an enterprise 
carried on by him”.16 
                                                          
14
 SARS Guide for Entertainment, Accommodation and Catering (VAT 411) 2011 in § 2.1. 
15
 VAT 411 Guide in § 2.1. 
16
 See section 1 of the VAT Act. 
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Entertainment is broadly defined and covers a very wide variety of goods and 
services normally supplied in the hospitality type businesses in the form of 
accommodation, food, beverages and associated goods and services. As a result, 
the supply of accommodation in the form of a hotel, motel, guest house etc. may be 
seen as an entertainment related expenditure. Section 17(2) of the VAT Act 
specifically deals with the denial of input tax as in the case of entertainment 
expenditure, unless the vendor is in the business of supplying entertainment. 
Therefore, if the vendor is in the business of supplying entertainment the input tax on 
all accommodation expenditure supplied will be allowed as an input tax deduction.   
A vendor is entitled to an input tax deduction on his entertainment expenditure 
“where the expenditure is in respect of the personal subsistence (meals, 
refreshments or accommodation) of a vendor, a vendor‟s employees or an 
independent contractor employed by the vendor, who are required to spend nights 
away from their usual place of residence and from their usual working-place in the 
course of their employment.” 17  For example, a person employed in Cape Town is 
required to be away from his home for at least one night in Port Elizabeth on 
business.  The employer will be allowed an input tax deduction in respect of the VAT 
paid on his guesthouse and restaurant bills as his personal subsistence (which is 
paid by his company).  
Consequently, when an employee is expected to be away from his usual place of 
residence and his usual place of work, for at least one night due to business, the 
employer will be allowed to claim back the input tax on the expenditure incurred for 
food and accommodation as a result of this business trip. 
2.4 RESIDENTIAL ACCOMMODATION 
The definition of the term “residential rental establishment” was deleted from the VAT 
Act with effect of 1 October 2001. The reason for the deletion of this definition was to 
simplify the provisions of the VAT Act relating to the supply of accommodation in 
hotels, boarding houses, retirement homes and similar establishments.18 
                                                          
17
 Deloitte and Touche VAT Handbook in § 10.5.1. 
18
 The Explanatory Memorandum on the Revenue Laws Amendment bill, 2001 at page 45. 
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Residential accommodation supplied in the form of a dwelling (excluding holiday 
accommodation) is one of the exempt supply examples listed in the VAT 404 
Guide.19 “The provision of residential accommodation by way of agreement for the 
letting and hiring of a „dwelling‟ is exempt.”20 This means that rentals received from 
the letting of flats and houses are generally not subject to VAT. The same applies to 
employment housing supplied by an employer whether a rental is charged or not.  
The term residential accommodation is not defined in the VAT Act, however the term 
„dwelling‟ is defined in section 1 to mean “(except where it is used in the supply of 
commercial accommodation), any building, premises, structure, or any other place, 
or any part thereof, used predominantly as a place of residence or abode of any 
natural person or which is intended for use predominantly as a place of residence or 
abode of any natural person, including fixtures and fittings belonging thereto and 
enjoyed therewith”. 
The following types of residential accommodation are exempt from VAT based on 
Section 12(1)(c) of the VAT Act:   
 “the supply of a dwelling under an agreement for the letting and hiring thereof, and 
any “right of occupation” as defined in Section 1 of the Housing Development 
Schemes for Retired Persons Act, 1988 (Act No. 65 of 1988) is exempt from VAT”;   
  “the lodging or board and lodging by the employer of the recipient, where the 
recipient is entitled to occupy the accommodation as a benefit of his or her 
employment and his or her right thereto is limited to the period of his or her 
employment or the term of his or her office or a period agreed upon by the supplier 
and the recipient”; and 
  “the lodging or board and lodging by the employer of the recipient, where the 
employer operates a hostel or boarding establishment mainly for the benefit of the 
employees otherwise than for the purpose of making profit”. 
Therefore, because certain residential accommodation (if supplied in the form of a 
dwelling21) is exempt from VAT, it is important to establish the true meaning of the 
term „residential accommodation‟ in order to ensure that vendors don‟t incorrectly 
treat the supply of a commercial dwelling as an exempt supply.   
                                                          
19
 SARS Guide for Vendors (VAT 404) in § 6.1. 
20
 Deloitte and Touche VAT Handbook in § 4.5.7. 
21
 SA Tax Notes in § 31.11. 
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Generally residential accommodation is defined as “the house used predominantly 
as a place of residence or abode of a natural person”22. In other words the place a 
person would normally live and sleep. Residential accommodation can also be seen 
as a person‟s „usual place of residence‟. The phrase „usual place of residence‟ 
flowing from both Cohen v CIR23 and CIR v Kuttel24 means “the place where he or 
she would naturally as a matter of course return from his or her wanderings and it 
would be describe more aptly than other places as his or her real home”.  
The following types of accommodation are examples of „residential dwellings‟: 
 a house,  
 a flat, and 
 a room or part of a building, which constitutes the place of residence of a 
natural person.  
The above examples of „residential dwellings‟ may also constitute the supply of a 
commercial dwelling for example a hotel (which can mean a room or part of a 
building, which constitutes the „temporarily „place of residence of a natural person). 
As a result it is important that vendors are able to correctly identify the type of 
accommodation being supplied (i.e. a residential dwelling or a commercial dwelling) 
in order to determine the correct VAT treatment of the supply (i.e. is it an exempt 
supply or a taxable supply?).  
The VAT 411 Guide for Entertainment, Accommodation and Catering lists some 
distinguishing characteristics which can be used as a guideline to identify the supply 
of a dwelling as opposed to the supply of commercial accommodation.   
These distinguishing characteristics are as follows25: 
 “A dwelling is a building or part thereof which is usually a self-contained unit 
not easily capable of subdivision into further self-contained accommodation 
units.    
                                                          
22
 Juta‟s Value-Added Tax 6 rs 2010 at 1 dwelling-0 
23
 1946 AD 174 13 SATC 362 at 371 
24
 1992 (3) SA 242 (A) 54 SATC 298 at 306 
25
 VAT 411 Guide in § 2.6. 
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 A dwelling will typically have at least a kitchen, a bedroom and a bathroom, 
and the occupant will usually enter into a formal written lease agreement with 
the owner or lessor. 
 Accommodation in a dwelling is generally supplied for long periods, whereas 
commercial accommodation is typically supplied for shorter periods. 
 Although not a requirement, the rental charged for a dwelling will typically 
exclude the supply of water and electricity by a municipality or similar service 
provider.  In the case of commercial accommodation, the supply of water and 
electricity by the municipality, will almost in all cases, be to the person 
conducting the commercial establishment and not to the guest or resident. 
 The owner or lessor of a dwelling unit is usually not expected to be in 
attendance at the property to cater for the needs of the lessee, or to supply 
domestic goods and services. 
 The supply of furnishings and fittings is not usually a reliable indicator of 
whether the supply should be characterised as a dwelling or commercial 
accommodation. Commercial accommodation is almost always supplied 
together with the use of furniture and fittings, but these could also be supplied 
together with a dwelling under the lease agreement, for a fully or partially 
furnished dwelling.    
 When a dwelling is supplied, the owner or lessor grants possession of land 
and buildings by way of contract (a lease agreement) for a specific period in 
return for the payment of rent. For commercial accommodation, the 
accommodation unit is supplied by a commercially-run establishment 
providing lodging, or board and lodging to guests, and often contains a 
number of associated common areas from where the establishment provides 
other goods and services to guests (usually for additional consideration).  For 
example, a bar, a restaurant, shops, currency exchange etc. 
 Contractually, the supply of the use of a dwelling and any curtilege for a 
consideration is a supply under leasehold tenure, and the lease agreement 
prescribes the acceptable purpose for which the property may be used by the 
lessee as a residence. Property held under a lease agreement entitles the 
lessee to the quiet enjoyment of the property without undue interference of the 
lessor. Commercial accommodation involves making available the use of an 
20 
 
accommodation unit which forms part of the assets or resources of the 
commercial establishment to the guest under a general agreement, 
understanding or licence to occupy.  The guest is subject to the rules of the 
accommodation establishment which forms the basis of the terms and 
conditions of occupancy.” 
The above characteristics does however not constitute as a decisive test on their 
own. This is because it is not possible to prescribe an absolute rule to distinguish 
between the supply of a dwelling and the supply of commercial accommodation. 
Although the terms „dwelling‟ and „commercial accommodation‟ are separately 
defined in the VAT Act, it may still be difficult to correctly classify certain supplies of 
accommodation under these definitions. For example, hotel accommodation supplied 
by a major hotel group (i.e. International Sun) or a guesthouse is clearly commercial 
accommodation whilst the supply of a house for the use as a residence under a 
lease agreement is clearly the supply of a dwelling. Other types of accommodation 
might not be so easy to classify into either of these categories.26 
The supply of residential accommodation together with furniture and fittings 
The supply of a residential dwelling (in terms of a lease agreement) often includes 
the supply of furniture and fittings which are normally included in the rental charge of 
the accommodation. This is not unusual as flats, apartments or townhouses are 
rented out fully furnished from time to time.  
In these instances no apportionment of the rental amount is required in respect of 
the furniture and fittings. The entire rental charge for the supply of a fully or partially 
furnished dwelling under a lease agreement will therefore be exempt from VAT.  
However, where these goods and services are supplied separately and for a 
separate charge, the separate supply may be subject to VAT at the standard rate of 
14%. For example, if a lessor (who‟s registered for VAT) has a separate cleaning 
service business, any such cleaning services supplied to the lessee at a separate 
charge will attract VAT at the standard rate. 
Subletting of a residential dwelling 
                                                          
26
 VAT 411 Guide in § 2.6. 
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Sometimes lessees may sublet a residential dwelling if allowed in terms of the main 
lease agreement. The question then arise, is the subletting of the residential dwelling 
still classified as an exempt supply? 
The exemption in terms of section 12(c) will still apply where a number of residential 
dwelling units are let to a person who in return sub-lets them to other persons. In 
these circumstances the nature of the supply under both the main lease and the sub-
lease must just constitutes the supply of a „dwelling‟ (or dwellings).  
“Where a dwelling is supplied by means of a head lease to a person who will in turn 
sub-let it to another person, the supply of the dwelling in terms of such head lease 
would also be exempt on the basis that the property is intended for use as a 
„dwelling‟. It is SARS‟ contention however that where the sub-lease is for business 
purposes, the supply can become commercial accommodation and subject to tax 
and the head lease also becomes VATable even though the intention of the head 
lease may be to rent a dwelling.”27 For example if one of the dwellings is let as 
doctors offices instead of for residential accommodation, VAT must be levied in 
respect of the doctors‟ offices as it constitutes a taxable supply.  
Therefore, a „sub-lease contract‟ (if allowed in terms of the original lease contract) 
will not influence the VAT treatment of a transaction if the intention of the lessee 
remains to rent the property as a „residential dwelling‟ in terms of the sub-lease.   
Apportionment of the input tax is needed where a building contains both residential 
and commercial dwellings i.e. the residential dwellings will be exempt from VAT 
whilst the commercial dwellings will be subject to VAT. 
Accommodation supplied to employees as a result of their employment 
Employers often supplies accommodation to their employees in the form of a hostel 
or a dwelling as part of their employment benefits. This benefit is normally only 
available for the period of their employment or some other period agreed upon by the 
employer. Employees are normally not VAT registered unless they perhaps have a 
business (enterprise) on the side. Employers should not levy any VAT on the charge 
of accommodation supplied to their employees (as it is exempt from VAT).   
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Often employers will incur expenditure in order to supply the accommodation to their 
employees for e.g. plumbing services, painting of the houses, normal repair and 
maintenance expenditure etc. The VAT on these goods or services will result in a 
cost to the employer as it will not be allowed as an input tax deduction. It is important 
to note that the input tax on these types of expenditure would be denied, because in 
practise some vendors still claims the input tax on these types of expenditure. They 
are of the view that it is expenditure incurred in relation to their enterprise just like 
fixing staff bathrooms would be, where in fact the input tax on these types of 
expenditure is specifically denied by SARS. 
“As the supply of any fringe benefit in the form of accommodation, lodging or board 
and lodging is exempt for VAT purposes, section 18(3) does not apply to the supply 
of the fringe benefit.”28 Therefore, houses or a block of flats set aside exclusively for 
the accommodation of the employees is considered residential accommodation and 
thus exempt from VAT. 
There is however one exception to the above rule and that is, when accommodation 
is supplied to employees in the form of any rooms or other units (normally used to 
provide commercial accommodation) that is not exclusively set aside for 
accommodation by employees. The supply of this type of accommodation will be 
subject to VAT at the standard rate.  
In this instance the special valuation rule for supplying commercial accommodation 
may apply i.e. if the employee occupies the room / unit for an unbroken period 
exceeding 28 days, only 60% of the all-inclusive charge will be subject to VAT.  
Furthermore, a taxable fringe benefit will arise when the accommodation is supplied 
for no charge or for a charge which is less than the open market value (in this 
instance the value of the fringe benefit will be the usual charge for that 
accommodation less the lower charge paid by the employee). When such a taxable 
fringe benefit arise, the employer will be liable to declare output tax on the value of 
the fringe benefit.29   
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2.5 COMMERCIAL ACCOMMODATION 
The meaning of the term „commercial accommodation‟ and the term „dwelling‟ are 
mutually exclusive. The one is a taxable supply (commercial accommodation) and 
the other one is an exempt supply (dwelling). Consequently, output tax needs to be 
levied on the supply of commercial accommodation. Juta‟s VAT states that the 
supply of furnished residential accommodation for shorter periods on a commercial 
basis is subject to VAT (i.e. the supply of commercial accommodation) while the 
supply of a dwelling to be used as a residence is exempt from VAT. The term 
commercial accommodation may thus refer to residential accommodation but not 
office accommodation (i.e. accommodation supplied as business premises). 
The term „commercial accommodation‟ is defined in Section 1 of the VAT Act as, the  
(a) “lodging or board and lodging, together with domestic goods and services, in any 
house, flat, apartment, room, hotel, motel, inn, guest house, boarding house, 
residential establishment, holiday accommodation unit, chalet, tent, caravan, 
camping site, houseboat, or similar establishment which is regularly or systematically 
supplied and where the total annual receipts from the supply thereof exceeds R 60 
000 in a period of 12 months or is reasonably expected to exceed that amount in a 
period of 12 months , but excluding a dwelling supplied in terms of a agreement for 
the letting and hiring thereof”; 
(b) “lodging or board and lodging in a home for the aged, children, physically or mentally 
handicapped persons”; and 
(c) “lodging or board and lodging in a hospice”. 
The terms „board‟ and „lodging‟, as contained in the definition of commercial 
accommodation, are not defined in the VAT Act, therefore the ordinary meaning of 
the words must be established. The Oxford Dictionary defines these terms 
separately. The term „lodging‟ is defined to mean „temporary accommodation; room 
or rooms rented for lodging in‟ and the term „board‟, in the context of 
accommodation, is defined to mean „the provision of regular meals, with 
accommodation for payment‟.  
As a result, “commercial accommodation includes board or lodging supplied together 
with domestic goods and services (for example, meals, laundry services, the use of a 
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telephone etc) in a house, flat apartment, room hotel guest house etc.”30 These 
„domestic goods and services‟ is defined in the VAT Act as “goods and services 
provided in any enterprise supplying commercial accommodation, including: 
(a) cleaning and maintenance; 
(b) electricity, gas, air conditioning or heating; 
(c) a telephone, television set, radio or other similar article; 
(d) furniture and other fittings; 
(e) meals; 
(f) laundry; or 
(g) nursing services.”28 
The above list is however not exhaustive and other goods and services provided by 
the enterprise supplying the commercial accommodation could also potentially 
qualify as domestic goods and services. Such additional goods and services may 
include internet facilities, DSTV, shuttle services, dry cleaning services etc. The 
charges for these goods and services will not necessary qualify to be taxed under 
the special value of supply rules, unless they are included in the „all-inclusive‟ tariff 
for the accommodation charged by the enterprise.  
Consequently, commercial accommodation is seen as a place where a person can 
live and sleep when away from his „usual place of residence‟.  
The valuation of commercial accommodation 
Commercial accommodation is wholly or partially subject to VAT and not exempt 
from VAT as residential accommodation (provided that the person supplying the 
accommodation is a vendor). 
“The charges for lodging or board and lodging levied by hotels, boarding houses, 
hostels, residential hotels, holiday resorts and house owners, hospitals and similar 
establishments are taxable”31. 
“The total receipts for the supply of the commercial accommodation must exceed 
R60 000 for a period of 12 months before the activity will fall within the definition of 
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 VAT 404 Guide in § 5.6.3. 
31
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an „enterprise‟ as defined.”32 For example, a guesthouse will not be able to register 
as a VAT vendor if the guesthouse does not supply accommodation together with 
domestic goods and services in excess of R60 000 in a 12 month consecutive 
period.   
Furthermore, “where domestic goods are supplied in an all-inclusive charge in any 
enterprise supplying commercial accommodation for an unbroken period exceeding 
28 days, the consideration in money is deemed to be 60 percent of the all-inclusive 
charge.”33  
This special valuation rule only applies in cases where the guest stayed for a period 
longer than 28 consecutive days (i.e. unbroken period), even if there was no 
agreement that the guest would stay for a period exceeding 28 days. The VAT is 
then only calculated on 60% of the all-inclusive charge with effect to the first day (i.e. 
from the start of the 28 day-period). The VAT rate on this type of long-term 
accommodation is therefore an effective 8.4% (Media Release No. 45 of 2001).34  
The value of any domestic goods and services, which are supplied or charged for 
separately, is subject to VAT at the standard rate of 14%. Therefore, only those 
domestic goods and service included in the all-inclusive tariff, is subject to VAT at 
the „effective rate of 8.4%‟ (i.e. 60% X 14%) and also only if the accommodation is 
provided for a period exceeding 28 days.35 In other words, “all inclusive charges for 
periods in excess of twenty-eight days may be taxed at a concessionary rate”36. 
“The reason that only part of the value of such accommodation is taxed where an 
occupant stays longer than 28 days is to place people living in commercial 
accommodation on a long-term basis on a similar footing to those renting ordinary 
domestic dwellings.  The intention is that those living in commercial accommodation 
should not be paying materially more VAT on their basic accommodation (including 
electricity, etc.) than their counterparts who are renting their house or flat. The latter 
do not pay VAT on their rentals.”37 
                                                          
32
 Section 1 of the Act. 
33
 Section 10(10) of the VAT Act. 
34
 SA Tax Notes in § 31.22. 
35
 Deloitte and Touche VAT Handbook in § 4.5.7. 
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The accommodation establishments in paragraph (a), of the definition of „commercial 
accommodation‟ above, are those which supply short-term business and leisure type 
accommodation as their core business activity such as hotels and guesthouses. Any 
person can however supply commercial accommodation as long as they meet all the 
requirements contained in paragraph (a) of the definition of commercial property.38 
“The law does not concern itself with factors such as how many accommodation 
units must be available, the quality or type of facilities which should be available, or 
whether the accommodation is luxury or basic. Commercial accommodation can 
therefore, be supplied through a formal commercial structure such as a hotel which 
has many units available for occupation, or through a less formal arrangement where 
a single apartment in a leisure resort is made available for holiday accommodation 
by the owner through an estate agent.”39 
It is important to remember that the accommodation unit(s) must be regularly or 
systematically supplied as per paragraph (a) of the definition of commercial 
accommodation. This means that the units should be available for occupation 
frequently enough over a period of time to establish a pattern, routine or schedule 
(although not necessary a strict one). There should also be a measure of intended 
sustainability and purposeful effort to make the accommodation unit(s) available for 
enterprise purposes in an organised manner. Any accommodation supplied on a 
casual or ad hoc basis will not constitute the supply of commercial accommodation.40 
“The essential distinction between the supply of commercial accommodation and the 
supply of a dwelling is that the exempt supply of a dwelling involves the letting of a 
particular physical unit in terms of a lease agreement. The supply of a dwelling gives 
the recipient of the supply certain legal rights to the physical unit. The supply of 
commercial accommodation on the other hand does not involve any letting of a 
physical unit.”41  
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 VAT 411 Guide in § 5.2. 
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 VAT 411 Guide in § 5.2. 
40
 VAT 411 Guide in § 5.2. 
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 Deloitte and Touche VAT Handbook in § 9.4. 
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2.6 VAT VERSUS TRANSFER DUTY 
“Transfer duty is an indirect tax imposed on the value of fixed property obtained by 
any person by means of a transaction as defined in the Transfer Duty Act42. In order 
to ensure that the sale of fixed property is not subject to both VAT and transfer duty, 
the Transfer Duty Act exempts certain property from transfer duty to the extent that 
the supply is subject to VAT.”43 Section 9(15) of the Transfer Duty Act exempts the 
sale of fixed property from transfer duty if it is subject to VAT. 
Therefore, if the seller is a vendor, the levying of VAT takes precedence over the 
payment of transfer duty. However, in certain instances the supply of fixed property 
may still be subject to transfer duty even if the seller is a VAT vendor. 
The VAT 409 Guide illustrates this principle through the following example, “the sale 
of a vendor‟s private residence, or the sale of property used by a vendor for the 
purpose of employee housing will be subject to transfer duty as these supplies are 
not used in the course or furtherance of the enterprise carried on by the vendor.”44  
In the past when a vendor acquired second-hand goods from a non-vendor he was 
allowed to claim a notional input tax deduction limited to the transfer duty paid. 
SARS has however „delinked VAT from transfer duty‟, which means that the notional 
input tax deduction will no longer be limited to the transfer duty paid. This concept 
will be discussed in more detail in Chapter 4. 
2.7 FIXED PROPERTY 
Section 1 of the VAT Act defines goods as corporeal movable things, fixed property 
and any real right in any such thing or fixed property and electricity. It is important to 
deal with the VAT consequences of the various types of transactions which 
constitute „fixed property‟, rather that the types of supplies which vendors make by 
using the fixed property in their enterprise.  
For example a property developer may own various residential units. If these 
residential units are rented out in the form of a residential dwelling, the consideration 
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received will be exempt from VAT. Conversely, if the property developer buys, 
develops and sell these units, output tax will have to be charged since the property 
developer will be carrying on an enterprise i.e. carrying on a business of buying and 
selling fixed property which is a taxable supply. 
The VAT 404 Guide for Vendors also lists some examples of standard rated 
supplies. One of the examples listed in the guide is land and buildings (i.e. fixed 
property). As mentioned in the guide, commercial or residential property bought from 
property developers, building materials bought from a third party and vacant land 
bought from a vendor are all subject to VAT.  
When there is a sale of fixed property, VAT needs to be paid over to SARS at the 
earlier of45: 
 “registration of transfer of the property in a deeds registry; or 
 the date upon which any payment is made in respect of the consideration.” 
It is important to note that a „deposit‟ is not considered to be any payment until the 
seller is able to apply that payment as consideration for the supply. As a result, any 
deposits received will not be subject to VAT until the deposit is seen as part of the 
payment in respect of the fixed property.  
What is also interesting is that, “any service supplied directly in connection with land 
situated outside the RSA is zero-rated.”46 For example, where a South African 
resident contracts with a South African vendor to paint a house situated in Botswana, 
VAT at a zero-rate will be applied.  
“One of the challenges of making the supply of all forms of fixed property rights by a 
vendor subject to VAT is that the interaction between the VAT legislation and other 
forms of indirect taxation on fixed property needs to be considered. For example, 
although most supplies of fixed property by a vendor is subject to VAT, there are 
certain instances where such supplies will not constitute taxable supplies under the 
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VAT Act. In these cases, the transaction will be subject to transfer duty instead of 
VAT.” 47  
2.8 RESIDENTIAL PROPERTY VERSUS COMMERCIAL PROPERTY 
Even though the term „commercial accommodation‟ is specifically defined in the VAT 
Act, commercial and residential property is not defined in the Act. Although it is in all 
likelihood immaterial to specifically define these terms, the distinction between 
commercial and residential property for VAT purposes is vital, especially as supplies 
in respect of certain residential property is exempt from VAT.    
The identification of residential property appears to be easier than that of commercial 
property. Generally residential property refers to property that is suitable for people 
to reside in. 
Examples of residential property may include: 
 Houses; 
 Flats; 
 Apartments; 
 Townhouses; and 
 Holiday houses. 
While „residential property‟ is not defined in the VAT Act, this term is defined in the 
Transfer Duty Act48 to mean “any dwelling-house, holiday home, apartment or similar 
abode, improved or unimproved land zoned for residential use in the Republic 
(including any real right thereto), other than 
(a) An apartment complex, hotel, guesthouse or similar structure consisting of 
five or more units held by a person which has been used for renting to five or 
more persons, who are not connected persons, as defined in the Income Tax 
Act, 1962 (Act No. 58 of 1962), in relation to that person; or  
(b) any „fixed property‟ of a „vendor‟ forming part of an „enterprise‟ all as defined 
in section 1 of the Value-Added Tax Act, 1991 (Act No.89 of 1991).” 
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This definition of „residential property‟ thus appears to be aligned to the interpretation 
adopted for VAT purposes. 
Conversely, based on its ordinary meaning, commercial property may be seen as: 
 buildings that are either rented out by property developers to earn rental 
income (for example a factory building or a warehouse rented out to a 
manufacturing company); 
 buildings bought and sold with the intention to make a profit (for example 
factory buildings bought and sold by developers in the furtherance of their 
business); or 
 a guesthouse, hotel or holiday flats used to supply commercial 
accommodation. 
Examples of commercial property therefore include: 
 office buildings; 
 industrial property; 
 medical centres; 
 hotels; 
 malls, retail stores and shopping centres;  
 farm land; 
 multi-family housing buildings;  
 warehouses; and 
 garages.  
Commercial property can consequently be seen as investment property and property 
used in the business world which is not suitable or practical for residential use. As a 
result of this, the sale of commercial property is almost always subject to VAT, 
whereas the sale of residential property is only subject to VAT in certain 
circumstances. Certain commercial property can be seen as residential property, for 
example a guesthouse is considered a commercial property however a guesthouse 
can also be converted into someone‟s primary residence without any major 
construction. Conversely, some commercial property might not be converted into 
residential property that easily, for example major construction will be needed to 
convert a factory into a residential property.  
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Correctly classifying property (into either commercial or residential property) may be 
problematic at times, as some people may classify a certain property as residential 
property whereas another person may classify the same property as commercial 
property. Although agreeing with the definition of residential property as contained in 
the Transfer Duty Act, some people might classify a guesthouse or an apartment 
complex as residential property merely because it is suitable for people to reside in.  
For example, there may be instances where a guesthouse (whose business / 
enterprise is commercial accommodation) may rent out a garden cottage under a 
lease agreement for long periods at a time as a residential dwelling. The garden 
cottage may therefore be seen as a „residential property‟.  
Although a guesthouse, apartment complex or hotel may be suitable for temporarily 
residential living, the property is used in the furtherance of an enterprise i.e. the 
supply of commercial accommodation. Consequently, these properties are classified 
as commercial property as they are used to generate income (i.e. used in conducting 
a business with the aim of making a profit). 
Therefore, it may be argued that all other property not suitable for residential living is 
classified as commercial property. 
Further, considering the type of accommodation that would have been supplied had 
the property been used to provide accommodation, may be a way of determining 
whether a property is residential or commercial. In other words, the type of property 
will follow the type of accommodation that would have been provided should the 
property have been rented out. 
For example, if the property is used to provide residential accommodation such as 
when rented under a lease agreement for long periods at a time, the property may 
be classified as residential property. The same applies for commercial property 
(guesthouse, hotel etc), where a property can be used as commercial 
accommodation for e.g. a person may stay there when he is away from his primary 
residence for periods at a time. 
Therefore, guidelines need to be put in place to assist vendors to classify fixed 
property correctly either as residential or commercial property. 
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2.9 CHANGE IN USE ADJUSTMENTS 
A vendor must make an adjustment to output or input tax, in instances where:  
 The vendor increases or decreases the taxable use of goods or services49 
(i.e. from a taxable to a non-taxable use); or 
 The vendor increases or decreases the taxable use of their capital goods or 
services50 (provided this increase or decrease is more than 10%) 
The value of the input or output tax adjustment is as follows: 
 Where a vendor changes the use of goods or services from a taxable use to a 
non-taxable use, an output tax adjustment must be made by applying the tax 
fraction51 to the open market value of the goods or services in the tax period 
in which the vendor changed the use of the goods or services; and 
 Where a vendor increases or decreases the taxable use of capital goods or 
services, an input or output tax adjustment needs to be made by applying the 
tax fraction to the lesser of the „adjusted cost (including VAT) or the open 
market value of the goods at the time of the change in use and in the tax 
period in which the vendor increased or decreased the use of the capital 
goods or services. 
The term „adjusted cost‟ is defined as “the cost of any goods or services where tax 
has been charged or would have been charged if section 7 of this Act had been 
applicable prior to the commencement date, in respect of the supply of goods and 
services or if the vendor was or would have been entitled to an input tax deduction in 
terms of paragraph (b) of the definition of „input tax‟”52. Costs like finance charges 
and direct labour costs which may have been capitalised for accounting purposes 
has to be excluded from the adjusted cost. 
An output tax adjustment arises where there was a „change in intention‟ by a 
property developer to convert commercial property into residential accommodation 
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(supplied in the form of a dwelling under an agreement for the letting and hiring 
thereof). 
The reason for this change in use adjustment is due to the change in use of the 
property by the developer i.e. from a taxable supply to an exempt supply. The 
property developer therefore, has to account for an output tax adjustment based on 
the lower of the „adjusted cost‟ or the „open market value‟ of the property at the time 
of the change in intention by the property developer.  
This „change in use adjustment‟ placed a lot of property developers under stress, 
especially during times of economic distress, when the property market weakens. 
Property developers are forced in these situations to rent their property (in the form 
of a dwelling under an agreement for the letting and hiring thereof) rather than to sell 
it. The Explanatory Memorandum on the Taxation Laws Amendment Bill for 2011 
makes reference to a „temporary relief‟ for the rental of residential property by 
property developers. This proposed new legislation will be discussed in detail in 
Chapter 3. 
2.10 CONCLUSION 
This chapter considered the VAT treatment of residential property supplied in the 
form of a dwelling and the VAT treatment of a commercial accommodation. The 
supply of residential accommodation in the form of a dwelling under an agreement 
for the letting and hiring thereof is in certain instances exempt from VAT, whereas 
the supply of a commercial dwelling is subject to VAT at the standard rate (or subject 
to the special valuation rule).  
As discussed in this chapter, it may be said that it is easier to distinguish between 
residential than commercial property. The reason for this is that commercial property 
may in certain instances be classified as residential property.  
Therefore to conclude, residential property is easy to identify and is normally 
classified as property suitable for people to reside in. Commercial property on the 
other hand, may not always be as easy to identify and is property normally used in 
the course of carrying on an enterprise (for e.g. a warehouse, factory building, office 
building, hotel etc.) 
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The next chapter will discuss the new section 18B which deals with the „temporarily 
relief‟ that is being granted to developers as defined. 
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CHAPTER 3 
THE TEMPORARY LETTING OF DWELLINGS BY PROPERTY DEVELOPERS 
 
3.1  INTRODUCTION 
The Explanatory Memorandum on the Taxation Laws Amendment Bill for 2011 
contains all the proposed changes to the VAT Act with regard to fixed property. 
“Property developers of residential units may be forced to rent them out if the market 
declines. The rental of residential property is however an exempt supply for VAT 
purposes, thus developers are liable to effect a change in use adjustment, resulting 
in a recoupment of input VAT previously claimed.”53 This „change in use adjustment‟ 
is not unusual when dealing with property developers.   
This chapter will discuss the new „temporarily relief‟ granted to property dealers 
when letting their property as residential dwellings. Chapter 4 discusses the delinking 
of VAT from transfer duty (also a new proposed change to the VAT Act). 
3.2 TEMPORARY LETTING OF DWELLINGS BY PROPERTY DEVELOPERS 
 
3.2.1 INTRODUCTION AND BACKGROUND 
The supply of fixed property by a VAT vendor is normally subject to VAT at the 
standard rate of 14%. The standard rate applies irrespective of how that fixed 
property is used in the hands of the purchaser.54 
The VAT becomes a permanent cost to the purchaser of the fixed property, where 
the purchaser intends to use the fixed property for residential purposes, for example 
either as a residential dwelling or for residential rental. The reason for this is because 
the supply of accommodation in the form of a residential dwelling is exempt from 
VAT and furthermore to ensure that residential rental properties and owner occupied 
residential properties are placed in the same neutral position for VAT purposes.  
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A property developer who is in the business of selling fixed property should account 
for output tax on the selling price of the fixed property being sold. If the property is 
acquired by a vendor, the vendor will be allowed an input tax deduction but should 
the vendor again sell the property he will have to levy output tax on the selling price. 
Conversely, if the property is acquired by a non-vendor, the non-vendor will not be 
allowed to claim an input tax deduction. 
In the past property developers were required to account for output tax as and when 
they changed the use of their properties from a commercial property to a residential 
dwelling (i.e. renting the property under a lease agreement because they are 
struggling to sell the property because of a decrease in the property market). SARS 
has now proposed new legislation which will allow property developers to temporarily 
rent out their completed units subject to certain circumstances and for a maximum 
period of 36 months. 
3.2.2 REASONS FOR A CHANGE IN USE ADJUSTMENT BY PROPERTY 
DEVELOPERS  
As discussed in Chapter 1, input tax may only be claimed by vendors based on the 
assumption that the fixed property was acquired wholly for the purpose of making 
taxable supplies (i.e. giving rise to a VAT charge on the resale of the property).  
Property developers often change their intention with regard to the use of their fixed 
property i.e. from a taxable use (selling the property to make a profit) to a non-
taxable use (renting the property as a residential dwelling). This change in use can 
be wholly (100%) or partly (e.g. 80%). Whenever this change in intention occurs a 
property developer is obligated to make a „change in use adjustment‟ (as explained 
in chapter 2). 
By looking at the intention of the vendor at different time periods one can establish 
whether there was a „change in use‟ of the fixed property. From time to time property 
developers may decide, instead of selling a specific property, to keep the property as 
an income-earning investment property, either because of the property‟s good 
geographical situation or an increase in demand for that specific type of property etc. 
In these circumstances property developers have to account for a change in use 
adjustment (i.e. an output tax adjustment). 
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In times of economic distress the value of fixed property normally decreases and 
property developers are in these circumstances sometimes forced to rent out their 
completed units rather than to sell them.55 Current weaknesses in the property 
markets and the current economic climate have exacerbated this difficulty. The rental 
income received from these rental operations provides the developer with temporary 
cash inflows which will help them to cover the carrying cost associated with the 
extended holding of the property i.e. the bond repayments. The property developer‟s 
intention has therefore changed from selling the property to renting the property in 
order to earn a rental income i.e. from commercial property to residential 
accommodation. This „change in intention‟ will lead to an output tax adjustment i.e. 
the property developer will have to declare output tax to SARS. These adjustments 
to output tax may in some instances place the property developers in a financial 
dilemma (as output tax will result in an outflow of cash to SARS).  
Although the ultimate intention of the property developer is still to sell the property, 
(as and when the property market is favourable to do so) the „change in use 
adjustment‟ creates a major problem for property developers, as it places the 
property developer in the undesirable position of being forced to pay output tax on a 
deemed supply.56 This „output tax adjustment‟ may even force certain property 
developers into insolvency due to cash-flow problems.  
The value of this deemed supply (i.e. the „change in use‟ of the property by the 
property developer) is made at the lower of the adjusted cost or open market value in 
the tax period this change in use occurs.  
Vendors might ask how fair this „change in use‟ adjustment is. Well, considering the 
input tax deduction that property developers would have claimed on expenditure 
such as building materials, the „change in use‟ adjustment appears to be fair.  
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3.2.3 THE PROPOSAL MADE BY SARS 
SARS has provided „developers‟ as defined with a short term solution. This short 
term solution allows property developers to rent out their completed units temporarily 
as residential units. 
If one considers this proposed change by SARS from both a practical and a legal 
perspective, the VAT rules dealing with this change in use adjustments for property 
developers who temporarily rent out residential properties may be problematic.  
From a practical perspective, the old legislation at times forced property developers 
to pay output tax due to forces outside their control i.e. when the property market 
decreases during times of an economic depression. From an economic point of view 
this „output tax adjustment‟ seems questionable, especially if the change in use 
adjustment can undermine the future existence of the property developers (e.g. 
when the property developer goes insolvent employees employed by the property 
developer also looses their jobs).  
“From a legal theory perspective, a host of questions arise that strike at core 
concepts within the VAT Act as a whole. A proper resolution of these theoretical 
issues will undoubtedly require a thorough and time-consuming analysis.”57   
SARS raised the following urgencies in the Explanatory Memorandum on the Draft 
Taxation Laws Amendment Bill of 2011: 
 The urgency for legislative intervention in order to ensure that the VAT system 
does not force certain property developers into insolvency; and 
  This urgency was further highlighted by the ongoing economic global 
uncertainty impacting the local residential property market.   
It was thus, proposed by SARS that temporary relief be granted to property 
developers who rent residential properties before they intend to sell it.  A maximum 
„temporary relief‟ period of 36 months will be given to property developers which will 
allow them to rent their fixed residential properties before they sell them.  
                                                          
57
 The Explanatory Memorandum in § 5.1. 
39 
 
This „temporarily relief period‟ commences when the fixed property is rented for the 
first time. Consequently, the output tax adjustment (i.e. the deemed supply) only 
occurs if and when the vendor rents the residential property in excess of the 36 
month relief period. The value that the change in use will be triggered at is the open 
market value at the time of the expiry of the 36-month period.58    
Furthermore, this temporary relief period will only be granted to property „developers 
as defined‟ and for property developers whose intention remains to sell the fixed 
property in the future. 
The following examples as contained in the Explanatory Memorandum will illustrate 
this new „temporarily relief granted to property developers: 
EXAMPLE 1 
Vendor A (a property developer) buys a townhouse for R1 million as stock in trade 
(i.e. property acquired for resale purposes). The vendor then renovates the 
townhouse. After a period of 6 months (when the renovations are completed) Vendor 
A cannot find a buyer for the townhouse. The vendor is therefore forced to rent the 
townhouse in order to cover some of the interest costs for financing the property. 
Vendor A rents out the property for a 12 month period and is still fully committed to 
sell the property when the opportunity arises. 
SOLUTION 1 
Vendor A qualifies for the relief in terms of the interim provisions as the intention to 
resell has not been abandoned.   
EXAMPLE 2 
Vendor B (a property developer) develops 20 units as part of a townhouse 
development. So far vendor B sold 15 of the units. However, 12 months after the 
completion of the development, Vendor B struggles to find buyers for the remaining 5 
units. Vendor B therefore decides to rent out the units in order to cover the interest 
costs of financing the development (at the time of renting, the market value per unit 
is R 2 million). Vendor B only does this as a short term measure but thereafter 
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decides that the rental option is ultimately preferred. Vendor B, accordingly decides 
to take the townhouse off the market and use the rental property solely for rental (i.e. 
Vendor B abandons the selling intention and at the time of the ”change in intention” 
the market value of a unit is R 2.5 million). 
SOLUTION 2 
Vendor B initially qualifies for the interim relief but, the relief is „forced out‟ when the 
intention to sell the property changes to using the property in order to earn rental 
income.  In this case Vendor B is subject to the normal rules governing the change in 
use adjustment and must account for output tax on the open market value as of the 
date that the intention to sell the townhouses was abandoned. 
The Explanatory Memorandum lists 3 concerns SARS has when fixed property is 
rented for an exempt use:  
The problem of property developers who changes the use of their property i.e. rents 
commercial property in the form of a dwelling (i.e. exempt residential use) is not 
unique to South Africa. All over the world whenever there is a downturn in the 
economy property developers are forced to rather rent the completed units than to 
sell them. When fixed property is however rented out by a vendor for an exempt use, 
three main concerns arise: 
 The purpose versus the application of the property; 
 Consumption versus recoupment; and 
 Rental charged as a proxy for consumption / recoupment. 
These concerns are briefly discussed below. 
The purpose versus the application 
There are a few New Zealand court cases that address the situation where 
taxpayers have acquired fixed property for the development and resale thereof, but 
have subsequently changed their intention (i.e. they have now decided to temporarily 
rent out the properties for residential purpose due to circumstances beyond their 
control).  
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This change in use has given rise to two questions as set out in the Explanatory 
Memorandum:  
1. What is the taxpayer‟s (property developer‟s) „principal purpose‟?;  and  
2. Is an output tax adjustment is necessary? 
The following New Zealand case law, as contained in the Explanatory Memorandum, 
assists with answering the questions above: 
In the CIR v Morris case, the New Zealand High Court held that the taxpayer‟s 
principal purpose of making taxable supplies continued despite the fact that 
apartments were simultaneously being used for the purpose of making non-taxable 
supplies in the form of residential accommodation. The Court did not consider the 
extent to which the apartments had been committed to a non-taxable use, but 
instead the Court referred the issue to the New Zealand Taxation Review Authority 
for consideration. Upon remittance, the New Zealand Taxation Review Authority held 
that there was a change in use.59 
What if the non-taxable use is immaterial compared to the taxable use of the 
property (apartments)? Should SARS therefore not consider apportioning the 
„change in use‟ adjustment? This may benefit both SARS and the property 
developer. 
The CIR v Carswell Investments Ltd case deals with a property development 
company (the taxpayer) whose main activity was the acquisition of vacant sections 
onto which existing houses were located.  The taxpayer rented out twenty properties 
as rental accommodation pending their sale. The New Zealand Commissioner and 
the taxpayer agreed that the principal purpose for which the properties were held, 
was a taxable one (i.e. for the purpose of property development), but the New 
Zealand Commissioner considered that the renting of houses (which is an exempt 
supply in terms of the New Zealand GST Act60) resulted in a change in use 
adjustment. The taxpayer objected this decision and the New Zealand Taxation 
Review Authority held that the taxpayer did not change their principal purpose of 
making taxable supplies. The New Zealand Commissioner appealed to the High 
                                                          
59
 The Explanatory Memorandum in § 5.1. 
60
 Goods and Services Tax. 
42 
 
Court, which sided with the New Zealand Commissioner i.e. the supply was 
considered to be the renting of houses which is an exempt supply.61  
South Africa‟s VAT Act seems to take the same approach as the New Zealand‟s 
GST Act62. Section 17(1), read with the definition of „input tax‟ contained in section 1 
of the VAT Act, clearly stipulates that input tax can only be deducted if the intention 
or purpose is to make taxable supplies. Although the intention of the property 
developer is to sell the unit, the property developer changed the application or use of 
the unit for which a supply is made. This change in use leads to an adjustment in 
output tax.   
The VAT Act does not hinge solely on an „intention test‟, as income tax, as the 
„application or use‟ seems to be an interdependent but intervening variable.  
Although „intention‟ is also important for VAT purposes, intention goes hand-in-hand 
with the application or use of the fixed property. This change in application / use 
results in a deemed supply made by the vendor which is subject to VAT (please refer 
to Section 18(1) of the VAT Act as defined earlier in this chapter).63  
Thus based on the above, another main concern may be that taxpayers might 
misuse this temporarily relief granted by SARS? And how is SARS going to ensure 
that taxpayers don‟t misuse this temporarily relief? 
Consumption versus recoupment 
Taxing the consumption   
VAT is a transaction tax therefore VAT needs to be reflected on the consumption of 
goods or services in a given period. In South Africa the tax authorities‟ approach to 
the „change in use adjustment‟, is based on the fact that, VAT needs to be reflected 
on the consumption of goods or services in a given period. 
The change in use rules of New Zealand applies to industries where vendors are 
making mix supplies i.e. a mixture of taxable and exempt supplies for example 
financial service providers and some property developers. The change in use rules 
ensures that private use is taxed, for example, a luxury yacht acquired is initially 
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used exclusively in a chartering business (primary purpose), but at a later stage the 
taxpayer also used it for private purposes, is subject to the GST change in use rules.  
This change in use rule is to ensure that equal treatment exists with a similar yacht 
purchased and used exclusively for private purposes.64 
Thus, if the intention of a property developer change from selling the fixed property 
to renting the fixed property for residential purposes, it is an accepted fact that the 
property developer has changed the use of that fixed property (although arguably 
only for an intermitted period). This „change in intention‟ triggers a VAT event and the 
current consumption of the vendor should be taxed. 
Taxing the recoupment   
Another concern is the debate of recoupment versus consumption i.e. when there is 
a „change in use‟, what should the effect be? 
 Should the input tax previously claimed by the vendor be recouped (i.e. 
effectively, putting the vendor in the same tax position as if the vendor has 
originally incurred the input tax for a non-taxable supply)?; or 
 Should the current consumption be taxed in the hands of the vendor? 
In the Lundy Family Trust case, the New Zealand Court of Appeal, considered the 
issue of how to deal with previous adjustments that was made when assets were 
returned to its original tax purpose or use. The New Zealand Court ruled that output 
tax adjustments previously declared may be deducted by the vendor. The New 
Zealand Court further suggested that output tax adjustments made in respect of the 
change in use of property must be capped to the original amount of input tax 
previously received by the vendor. This view seems to sanction the recoupment of 
previously deducted input tax when a change in use occurs.65 
Although VAT needs to be reflected on the consumption of goods or services, 
capping the „change in use‟ adjustment to the original amount of input tax previously 
claimed may be another way of assisting property developers during times of an 
economic depression. By capping the „change in use‟ adjustment, SARS is not only 
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financially assisting the property developer‟s but also looking after their own financial 
needs.  
Further, it is unclear whether the change in use adjustment (be it consumption or 
recoupment based) is temporary or permanent? A temporary change seems to imply 
that the fixed property does not leave the VAT base and consequently, VAT is only 
charged when the fixed property is subsequently sold. A permanent change is where 
the use of the asset is for renting as residential accommodation on a permanent 
basis and therefore any subsequent sale will not be charged with VAT.66 
Agreeing with the above statement of SARS, by temporarily renting out a commercial 
property the property developer is not avoiding output tax, but is merely deferring it 
until the property is subsequently sold i.e. when the property market conditions is 
favourable. Therefore, should the intention of the property developer remain to sell 
the property, SARS will receive the output tax when the property is sold.  
Consequently, SARS has recognised the problem property developers are faced 
with, when they temporarily rent out their completed units as residential units. It is 
also recognised that the current value of the change in use adjustment (i.e. the 
deemed supply) is disproportionate to the exempt rental income received for the 
lease of the fixed property.  
Hence, there is a view that a claw-back of the monthly rental income can also serve 
as a proxy: 
 To tax private consumption in the hands of the property developer on a 
monthly basis; or 
 To recoup a portion of input tax previously deducted by the developer on a 
monthly basis. 
However, if this approach is followed residential rental income is subject to VAT, 
which will be problematic as the letting of a residential dwelling under a lease 
agreement is exempt from VAT.  
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Therefore, as discussed in this chapter a short-term solution is proposed, but a 
permanent solution will only be put in place once all the current issues and concerns 
have been evaluated by SARS.67 
3.3 THE EFFECTIVE DATE 
The effective date stipulated in the Explanatory Memorandum on the Taxation Laws 
Amendment Bill of 2011, is that the proposed amendment will apply to all supplies of 
fixed property (i.e. the change in use) made by property developers on or after the 
date of promulgation of this Bill but before 1 January 2015. 
3.4 THE NEW ADDITION TO SECTION 18 
Section 18B68 was as result added to Section 18 of the VAT Act as the temporarily 
relief for property developers who rents their property before selling it. 
The term „developer‟ was defined in subsection 1 of Section 18B as “a vendor who 
continuously or regularly constructs, extends or substantially improves fixed property 
consisting of any dwelling or continuously or regularly constructs, extends or 
substantially improves parts of that fixed property for the purpose of disposing of that 
fixed property after the construction, extension or improvement”. 
Section 18B(2) states “that notwithstanding the provisions of Section 18(1), where 
goods being fixed property consisting of any dwelling: 
(a) is developed by a vendor who is a developer wholly for the purpose of making 
taxable supplies or is held or applied for that purpose; and 
(b) is subsequently temporarily applied by that vendor for supplying 
accommodation in a dwelling under an agreement for the letting and hiring 
thereof, 
the supply of such fixed property shall, subject to subsection (3), be deemed NOT be 
a taxable supply in the course of furtherance of that vendor‟s enterprise.” 
Subsection (3) reads, “the fixed property contemplated in subsection (2) shall be 
deemed to have been supplied by that vendor by way of a taxable supply for a 
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consideration as contemplated in Section 10(7)69 in the course of furtherance of that 
vendor‟s enterprise at the earlier of: 
(a) a period of 36 months after the conclusion of the agreement contemplated in 
subsection 2(b); or 
(b) the date the vendor applies that fixed property permanently for a purpose 
other than that of making taxable supplies.” 
Furthermore, subsection (4) states that „where a vendor makes a supply of fixed 
property as contemplated in subsection (2) the vendor shall within 30 days of making 
that supply furnish the Commissioner with a declaration (in such form or manner as 
the Commissioner may prescribe) containing such information as may be required‟. 
The difficulty SARS may experience with regard to section 18B, is establishing the 
true intention of the property developer at the time of the change in use (i.e. the time 
the property developer decides to rather permanently use the specific property as a 
residential property instead of a commercial property).  
If the developer has not sold the property within the 36 months, should SARS not 
perhaps consider the attempts made by the developer to sell the property? The 
developer may not have made any attempt to sell the property during the temporarily 
relief period, merely because their primary intention was always to keep the property 
as an investment property i.e. to earn rental income. Should SARS in these 
instances not maybe consider back-dating the „change in use‟ adjustment to the first 
day of the 36 month period? (Therefore, charging the developer interest and 
penalties for avoiding output tax by making use of the 36 month temporarily relief 
period).  
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3.5 CONCLUSION 
Previously the „change in use adjustment‟ forced property developers to pay output 
tax due to circumstances beyond their control (i.e. in times of an economic 
depression). 
Property developers therefore rented out their completed units in order to ensure 
their future existence (i.e. the rental income received from renting the property 
helped them to cover the current costs of the property for example the bond 
repayments).  
Therefore, the real reason behind the implementation of section 18B was to prevent 
„developers‟ as defined to go into insolvency in times of an economic recession. This 
addition to the VAT Act was a much needed change especially in times when there 
is a decrease in the property market. Developers can‟t always financially prepare 
themselves for a decrease in the property market. However, they can rent out their 
property in order to earn rental income which may prevent them from going 
insolvent.  
Although agreeing with the need of section 18B to the VAT Act, caution should be 
taken by SARS not to create an impression amongst vendors that „temporarily relief‟ 
would be provided whenever South Africa is in an economic recession. Vendors may 
in the future turn to SARS for assistance (“temporarily relief”) whenever an output tax 
liability may undermine their future existence. Consequently, vendors other than 
property developers may also seek some temporarily relief with regards to their 
output tax liabilities, arguing that SARS has to be fair to all taxpayers. 
Furthermore, measures should be put in place to ensure that property developers do 
not misuse section 18B. For example, a property developer may misuse section 18B 
by deferring the „change in use‟ adjustment with 36 months. 
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CHAPTER 4 
THE DELINKING OF VAT FROM TRANSFER DUTY 
 
4.1 INTRODUCTION 
Fixed property (which includes commercial and residential property) transactions 
may be subject to both VAT and Transfer Duty. Residential property is more likely to 
be subject to transfer duty than commercial property. Therefore, when a person sells 
his primary residence to buy another one, he will be liable for transfer duty (on the 
property acquired) instead of liable for output tax (on the sale of his old property). 
The reason for this is merely because natural persons are seldom registered for VAT 
in their personal capacity. 
When fixed property is acquired by a non-vendor,70 the non-vendor is liable for 
transfer duty instead of VAT. When a VAT vendor acquires fixed property from a 
non-vendor, the vendor may receive a notional input tax deduction (e.g. these inputs 
are often available for property developers who develop and on-sell fixed property or 
for VAT vendors using fixed property for non-residential rental commercial use).  
Previously owned fixed property is regarded as second-hand goods.71 A VAT vendor 
is allowed to claim a notional input tax deduction when they acquire second-hand 
fixed property from a non-vendor. In this chapter the proposed new legislation 
relating to „the delinking of VAT from transfer duty‟ will be discussed. 
It is important to note that VAT is a transaction tax and may not be charged or 
claimed twice on the same goods or services. Notional input tax therefore, serves to 
eliminate the possibility of double charging VAT on the same goods or services.   
For example, if a VAT vendor develops and sells fixed property, the selling vendor 
normally charges VAT on the sales price. If the fixed property is however sold to a 
non-vendor, the VAT charged is an additional cost for the non-vendor as they won‟t 
be able to claim it back. If the non-vendor then again on-sells the same fixed 
property to a second VAT vendor, the second VAT vendor indirectly bears the cost of 
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the VAT borne by the non-vendor in respect of the initial purchase (and for VAT 
incurred in respect of improvements). Therefore, a notional input tax deduction for 
the second VAT vendor for these second hand goods (i.e. fixed property) eliminate 
double VAT charges on the same goods by providing notional input relief in the 
absence of actual inputs.72 
Notional input tax credits for VAT vendors who purchase fixed property are based on 
the lesser of: 
 “The purchase price; or 
 The open market value of the fixed property.”73 
The above values for fixed property are further limited to the transfer duty payable in 
respect of the purchase and may also only be claimed in the tax period in which the 
applicable transfer duty has been paid in full.74 
4.2 REASON FOR THE CHANGE 
The notional input tax allowed would normally not fully compensate the vendor for 
most or all of the output tax probably paid by the previous owner of the fixed 
property. Furthermore, no notional input tax deductions are allowed for the purchase 
of smaller residential properties because these smaller properties are free from 
transfer duty (due to the R600 000 transfer duty threshold). 
“The question is whether the transfer duty ceiling is the best mechanism, especially 
since the transfer duty undermines the objective of notional input tax credits. It 
should also be noted that an open market value ceiling exists that equally eliminates 
the avoidance scheme of inflating prices for fixed properties (without undermining the 
objective of notional input credits).”75 
However, this new development in the VAT Act may in some instances be to the 
disadvantage of SARS. For example, where a residential property is bought by a 
vendor for the first time no output tax would have flown to SARS at any stage, and 
although transfer duty is payable the transfer duty amounts might be less than the 
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notional input tax deduction. Previously, the purchaser (the person acquiring the 
property) was liable to pay transfer duty on the property bought. If the purchaser was 
also a vendor, he would have been allowed a notional input tax deduction limited to 
the transfer duty paid. However, the new development in the VAT Act „delinks VAT 
from transfer duty‟ meaning that the notional input tax deduction will no longer be 
limited to the transfer duty paid. This may be to SARS‟s disadvantage since no 
output tax was paid over and the vendor is now entitled to the full input tax 
deduction.  
Furthermore, depending on the value of the property no transfer duty may be 
payable in certain instances where the value of the property is below a certain 
amount. Therefore, SARS may suffer a loss because of them allowing the vendor to 
claim the full input tax deduction. 
4.3 THE PROPOSAL MADE BY SARS 
“It is proposed that the transfer duty ceiling be eliminated as superfluous.”76 
Therefore it was proposed that the transfer duty ceiling should be eliminated. The 
limitation of the notional input tax deduction will however remain the lesser of the 
open market value of the assets and the actual purchase price.77 The notional input 
tax deduction will now be calculated by applying the tax fraction78 to the actual 
purchase price.  
The deduction of the notional input tax will furthermore be deferred:  
 until the payment for the actual property is received;  
 until the property is registered in the name of the vendor; and  
 until the property is registered in the deeds office. 
The above „deferred payment‟ rules prevent purchasers from prematurely obtaining 
the notional input tax deduction. 
The following example as contained in the Explanatory Memorandum was used to 
demonstrate this principle: 
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EXAMPLE 3 
An individual directly or indirectly holds all the shares of a Property Company and 
Company X. Company X issues a R1 million promissory note to the Property 
Company in exchange for fixed property. The Property Company is not a registered 
VAT vendor, but Company X is a VAT vendor. 
SOLUTION 
Company X cannot claim any notional input tax deductions on the purchase in 
respect of the promissory note. Notional input credits are only allowed if the payment 
reduces or discharges liabilities. 
a) Amendments to the Transfer Duty Act 
The amount of transfer duty was previously calculated at the rate of 8% for any 
person other than a natural person. However, this „flat rate‟ was removed / omitted 
from Section 2 of the Transfer Duty Act in the Taxation Laws Amendment Bill of 
2011. The amount of transfer duty shall now for all persons be calculated in 
accordance with the formula.79 
b) Proposed amendments to the input tax definition 
As stated in the Bill the proviso to paragraph (b) of the definition of input tax will be 
deleted. Input tax is defined in Chapter 1 and the proviso‟s to paragraph (b) of the 
input tax definition states that the notional input tax deduction, when acquiring fixed 
property from a non-vendor, is limited to the transfer duty paid on that fixed property.  
The deletion of the proviso means that there will be no more limit to the notional 
input tax deduction when a vendor acquired fixed property from a non vendor.  
Therefore, a vendor may now claim the full input tax deduction on fixed property 
acquired from a non-vendor. 
4.4 THE EFFECTIVE DATE  
The proposed amendment will only apply on or after the date of promulgation of this 
Bill. 
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4.5 CONCLUSION 
„Delinking VAT from transfer duty‟ means that the limit placed on notional input tax 
when a vendor acquires fixed property from a non-vendor is now eliminated. This 
means that vendors is now allowed to claim the full input tax deduction on all 
second-hand and new fixed property acquired from non-vendors. This change in the 
legislation will benefit vendors as they will now be allowed a bigger input tax 
deduction.  
The notional input tax deduction is calculated by applying the tax fraction (at the time 
the supply is deemed to take place) to the lesser of the consideration in money for 
the supply or the open market value of the goods (irrespective of whether the supply 
takes place at arm‟s length or between connected persons). 
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CHAPTER 5 
A COMPARISON BETWEEN THE SOUTH AFRICAN VAT TREATMENT AND 
THAT OF NEW ZEALAND 
 
5.1  INTRODUCTION 
In previous chapters the meaning of the terms commercial property, commercial 
accommodation, residential property and residential accommodation were 
discussed. The proposed new changes to the VAT Act relating to fixed property were 
also discussed in Chapter 3 and Chapter 4. 
There are only two rates of VAT in South Africa, they are: 
 a standard rate, currently 14%; and 
 a zero rate. 
The purpose of this chapter is to compare the South African VAT Act to the Goods 
and Services Act of New Zealand and to highlight any differences in the VAT 
treatment of fixed property transactions.   
5.2 A SUMMARY OF THE SOUTH AFRICAN VAT TREATMENT OF 
COMMERCIAL AND RESIDENTIAL PROPERTY 
 
5.2.1 COMMERCIAL PROPERTY 
As discussed in Chapter 2, the supply of fixed property is normally taxable at the 
standard rate of 14%. Commercial property is normally used in the furtherance of an 
enterprise for example an office building, a guesthouse, a hotel etc. The supply of a 
commercial property will therefore be a taxable supply and subject to VAT at the 
standard rate of 14%.  
The supply of accommodation in the form of a commercial dwelling is a taxable 
supply for VAT purposes. A special valuation rule exists for when commercial 
accommodation is supplied for an unbroken period exceeding 28 days (i.e. only 60% 
of the consideration received will be subject to VAT at the standard rate of 14%). 
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5.2.2 RESIDENTIAL PROPERTY 
When a person sells his primary residence he will not be liable for output tax. The 
reason for this is mainly because natural persons are usually not registered for VAT. 
Thus, the supply of residential property may be exempt from VAT in certain 
instances. However, when a natural person trades in residential property on a 
regular basis (i.e. buys a residential property, lives there, renovates it and then sells 
it again) he may be seen as trading in residential property (carrying on an enterprise) 
and may therefore be subject to VAT. 
Residential property let and hired in the form of a dwelling is an exempt supply for 
VAT purposes.  
Because residential property may be exempt from VAT in certain instances, property 
developers need to account for a „change in use adjustment‟ when using commercial 
property as residential property. 
5.3 THE NEW ZEALAND’S GOODS AND SERVICES TAX (GST)80 
 
5.3.1 INTRODUCTION 
The VAT Act of South Africa takes its origin from New Zealand. Therefore, a person 
would expect the treatment of commercial and residential property to be almost 
similar in these two countries. “South Africa apparently used the New Zealand GST 
legislation as a basis for its VAT legislation. South Africa adopted the New Zealand 
approach of taxing many government services.”81   
GST is a value-added tax introduced in New Zealand on 1 October 1986 at 10%. It 
was later increased on 1 July 1989 to 12.5% and was further increased to 15% on 1 
October 2010. 
GST is a tax on most goods and services in New Zealand, most imported goods, and 
certain imported services. The GST rate (currently 15%) is added to the purchase 
price of the taxable goods and services. GST is therefore a transaction tax just like 
VAT in South Africa. 
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5.3.2 BASIC DEFINITIONS 
Annexure B sets out the basic definitions to the New Zealand GST Act, necessary 
for this study. 
5.3.3 THE TAX TREATMENT OF COMMERCIAL PROPERTY AND 
COMMERCIAL ACCOMMODATION 
 
(a) COMMERCIAL PROPERTY 
The definition of goods includes real property therefore the supply of property is 
normally subject to GST. If a person is in the business of property speculation and is 
registered for GST, as a result of that activity, such a person is entitled to claim GST 
on the purchase of properties for the use in property speculation / property dealing.  
However, when a person acquires a property for speculation purposes, for the first 
time, there may be some confusion on whether GST may be claimed on such 
property purchased, because a person will generally be required to demonstrate a 
regular and continuous activity.   
“Speculators or dealers who are registered for GST, who claim a GST refund on the 
property when they buy it and then rent the property to a residential tenant, are 
required to make an adjustment in their GST return to reflect this. Furthermore, if you 
buy a property for the principal purpose of making taxable supplies (in this case, 
property dealing / speculation, or commercial rents), but then use it for another 
purpose other than making taxable supplies (e.g. residential rental), a person must 
make a GST adjustment.”82 
Therefore, a GST adjustment needs to be made whenever a taxpayer changes the 
use of their property i.e. from a taxable use to a non-taxable use. This is similar to 
the South African VAT Act. In South Africa property developers needs to account for 
an output tax adjustment whenever they change the use of their property. For 
example if property developers change the use of their property from a taxable use 
(i.e. a commercial property and the developing thereof) to a non-taxable use (i.e. 
letting of the property as a residential dwelling is an exempt supply for VAT 
purposes). 
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(b) COMMERCIAL ACCOMMODATION 
The supply of commercial accommodation in New Zealand is taxable just like in 
South Africa.    
“If your taxable activity is running a commercial dwelling, you can calculate the GST 
on the accommodation in two ways.”83 Section 10(6), of the GST Act, states: 
“where and to the extent that any supply of goods and services consists of the 
supply, to any individual, of domestic goods and services in a commercial dwelling, 
the value attributable to that part of that supply of domestic goods and services that 
is for a period in excess of 4 weeks shall be deemed to be reduced to an amount 
equal to 60% of the amount that would, if that part of that supply were chargeable 
with tax at the rate of 9%, be the value of that part of that supply of domestic goods 
and services:  provided that to the extent that any supply is a supply of domestic 
goods and services, and where that commercial dwelling is a residential 
establishment, and where the supplier and the recipient have agreed that that supply 
shall be for a period of or in excess of 4 weeks, or for a number of periods which in 
the aggregate will exceed 4 weeks, the value attributable to that supply of domestic 
goods and services shall, from the commencement of that supply, be deemed to be 
reduced to an amount equal to 60% of the amount that would, if that supply were 
chargeable with tax at the rate of 9%, be the value of that supply of domestic goods 
and services.” 
Commercial dwellings include the following: 
 hotels, motels, homestays, farmstays, bed and breakfast establishments, 
inns, hotels or boarding houses; 
 some service apartments; 
 convalescent homes, nursing homes, rest homes or hospice; 
 camping grounds; 
 other commercial dwellings. 
Commercial accommodation as defined in the South African VAT Act includes most 
of the above „commercial dwellings‟. Therefore, a commercial accommodation as 
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defined in the VAT Act is similar to the definition of commercial dwelling in the GST 
Act. 
The GST on commercial accommodation is calculated differently for each of the 
following scenarios: 
1. When a person stays for a period of 4 weeks.  
GST is charged on the full value of the accommodation in the form of a 
dwelling. 
2. When a person stays for a period exceeding 4 weeks.  
GST is only charged on 60% of the value of the domestic goods or services.  
These „domestic goods and services‟ are defined as the right to occupy the 
premise, which may include any of the following: 
 cleaning and maintenance; 
 electricity, gas, air-conditioning or heating; and 
 telephone (not tolls), television, internet, radio or similar chattels.84 
The term „domestic goods and services‟ includes accommodation supplied in the 
form of a commercial dwelling. However, as seen above, when domestic goods and 
services are supplied for a period in excess of 4 weeks only 60% of the total value 
would normally be taxed at the standard rate. Furthermore, where that commercial 
dwelling is a residential establishment and where the supplier and recipient have 
agreed that the supply shall be for a period of or in excess of 4 weeks or for a 
number of periods which in aggregate will exceed 4 weeks, the value of that supply 
shall from the commencement of that supply be deemed to be reduced to an amount 
of 60% of the amount that would have been chargeable with the tax at the rate of 
9%. 
This is also similar to the treatment of commercial accommodation in South Africa. 
There is a special valuation rule in South Africa for when commercial 
accommodation is supplied for a period exceeding 28 days (i.e. 4 weeks). The 
valuation rule is similar to that of New Zealand in that only 60% of the value of the 
commercial accommodation is subject to VAT if supplied for an unbroken period 
exceeding 28 days. 
                                                          
84
 IR 375 (July 2011) at 37 (GST Guide) 
58 
 
5.3.4 THE TAX TREATMENT OF RESIDENTIAL PROPERTY AND RESIDENTIAL 
ACCOMMODATION 
 
(a) RESIDENTIAL PROPERTY 
“Many people have bought apartments where the purchase included a lease to a 
management company, often with a guaranteed rental agreement. In many cases 
these apartments were sold as „going concerns‟ with the GST charged at 0% or 
„zero-rated‟.”85 
This means that the apartment is considered to be an active business. Apartments 
may therefore be sold as a going concern if the sale includes a lease to a 
management company. The lease will then provide a guaranteed income to the 
buyer over the lease term. It is important to note that the sale of an apartment can 
only be zero-rated if both the buyer and seller are registered for GST and the 
apartment are sold with a lease to a management company already in place. 
The buyer may however be liable to pay GST if the buyer sells the apartment or 
changes the way it is used for example: 
 the original agreement has expired and the buyer has not negotiated another 
lease with the management company; or 
 the buyer or a family member of the buyer moves into the apartment or the 
buyer now rents the apartment directly to tenants.86 
“The rules for making adjustments for capital or asset items changed from 1 April 
2011. For assets bought before 1 April 2011 you can choose to use the old or new 
rules.”87 The new rules will replace the current adjustment approach with effect of 1 
April 2011. A taxpayer will now be required to apportion his input tax deductions in 
line with the actual use of his goods and services.    
Therefore, based on the above, the New Zealand GST Act and the South African 
VAT Act are almost similar in the sense that whenever there is a change in use of 
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the property an output tax adjustment needs to be made i.e. the seller may be liable 
for GST. 
Buying and selling of a person‟s family / private home usually has no tax 
consequences. “However, some people may buy a family home intending to resell it, 
and they may do this regularly as a way of earning income. If you have a regular 
pattern of buying and selling your family home, it could be seen as property dealing 
or speculation for tax purposes.”88   
Even if a person buys a residential rental property as an investor they cannot claim 
a GST credit on the purchase price because renting of the property in the form of 
residential accommodation is a GST exempt activity.89 However, when a person 
buys a residential rental property as a dealer they may be able to claim a GST credit 
when they buy the property. They will then also have to include GST in the sale price 
when they again sell the property. 
(b) RESIDENTIAL ACCOMMODATION 
Paragraph 1(c) of Section 14 (exempt supplies) of the GST Act, exempts the supply 
of accommodation in any dwelling by way of hire, or a service occupancy agreement 
or a licence occupy. The supply of leasehold land by way of rental (not being a grant 
or sale of the lease of that land) to the extent that that land is used for the principal 
purpose of accommodation in a dwelling erected on that land is also exempt from 
GST. Section 14 also exempts the supply of property by way of lease that is to be 
used for the principal purpose of accommodation in the form of a dwelling by any 
person, other that a registered person in the course or furtherance of a taxable 
activity. However, such a supply in the form of a lease that was entered into before 
16 May 2000 and where the supplier has before that date treated that supply as a 
taxable one will not now be allowed to treat that supply as exempt from GST. 
Furthermore, the GST Guide (IR 375) also states that the supply of residential 
accommodation in the form of a dwelling is exempt from GST.  A landlord will also 
not be allowed to claim GST on any expenses such as maintenance, rates and 
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insurance. GST may however be included for accommodation supplies in the form of 
a commercial dwelling.   
The supply, being a sale, by any registered person in the course or furtherance of 
any taxable activity of any dwelling or the reversionary interest in the fee simple 
estate of any leasehold land that has been used by the registered person for a 
period of 5 years or more before the date of that supply referred to in paragraph (c) 
or paragraph (ca) is also an exempt supply. Therefore, if a residential dwelling is sold 
as part of a taxable activity and it was rented for at least five years beforehand, the 
sale is an exempt supply i.e. the seller will not be liable for any GST on the sale of 
the property. 
Furthermore, just like in the South African VAT Act “if a property developer acquires 
a property for the principal purpose of making a taxable supply and then 
subsequently rents that property out (as a residential dwelling which is exempt from 
GST), a change of use adjustment may be required.”90  
Accommodation therefore supplied in the form of a „residential‟ dwelling is exempt 
from GST. 
5.4 BUYING SECOND-HAND GOODS FROM A PERSON WHO IS NOT GST-
REGISTERED 
When a person buys goods from a seller who is not registered for GST there will 
usually be no tax invoice or GST charge. However, if the purchaser is registered for 
GST they will still be allowed a GST credit. 
In order to claim the GST credit the purchaser must record the following: 
 the name and address of the supplier; and 
 the date of the purchase; and 
 the description of the goods; and 
 the quantity of the goods; and 
 the price paid. 
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The definition of goods includes fixed property therefore a person (who‟s GST-
registered) will be allowed a GST credit when they acquire a property from a person 
who is not registered for GST. Furthermore, the GST credit may only be claimed as 
and when the person paid the purchase price. 
This is similar to the VAT Act. Whenever a vendor acquired a property from a non-
vendor he will be allowed to claim a notional input tax deduction to the extent that 
payment is made.  
5.5 SUMMARY OF FINDINGS 
 
(a) COMMERCIAL PROPERTY 
Commercial accommodation, even when supplied in the form of a dwelling, is a 
taxable supply for both VAT and GST purposes. Therefore a commercial dwelling is 
a taxable supply in South Africa and New Zealand.   
The GST Act like the VAT Act has a special valuation rule for when commercial 
accommodation is supplied for a period exceeding 28 days (i.e. 4 weeks).  In these 
instances only 60% of the value of the commercial accommodation is subject to VAT 
(in South Africa) or GST (in New Zealand). 
In other words, even although the tax rates are different, the principle in both the 
Acts are similar i.e. commercial accommodation is considered a taxable supply in 
both the VAT Act and the GST Act. 
(b) RESIDENTIAL PROPERTY 
Residential property supplied in the form of a dwelling by the hiring and letting 
thereof is an exempt supply i.e. the supply of accommodation in the form of a 
dwelling is not subject to GST. The GST treatment of New Zealand is therefore 
similar to the South African VAT treatment, in other words residential property 
supplied in the form of a dwelling in the hiring and letting thereof is an exempt 
supply. 
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The term dwelling as defined in the GST and the VAT Act are similar in the sense 
that both Acts require the dwelling to be occupied as the place of residence or abode 
or the primary place of residence of the person. As a result, no VAT or GST is levied 
when a person sells his primary residence. 
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CHAPTER 6 
CONCLUSIONS 
6.1 INTRODUCTION 
The purpose of this study was to investigate the factors that can help us to 
distinguish between types of commercial and residential property for value-added tax 
purposes in South Africa. 
The meaning of the terms commercial property, commercial accommodation, 
residential property and residential accommodation were discussed in Chapter 2 of 
this study. Chapter 3 and 4 analysed and discussed all the new proposed changes to 
the VAT Act that may have an impact on fixed property transactions. The VAT 
treatment of commercial and residential property in South Africa was compared with 
the GST treatment of New Zealand in Chapter 4. 
6.2 COMMERCIAL PROPERTY 
The ordinary meaning of the term „commercial property‟ means „buildings or land 
intended to generate a profit, either from capital gain or rental income‟.  
The following distinguishing characteristics may relate to commercial property: 
 Commercial property includes office buildings, industrial property, medical 
centres, hotels, malls, retail stores, shopping centres, farm land, multifamily 
housing buildings, warehouses and garages. 
 Commercial property can also be called investment property (either to earn 
rental income or for capital appreciation).  
 Property bought and sold by property developers in the furtherance of their 
enterprise91 can be seen as commercial property. 
 Property sold with the intention to make a profit may be seen as commercial 
property. 
 Certain commercial property may not be suitable for residential living (for e.g. 
a factory building). 
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Certain commercial property may be classified as residential property (for e.g. a 
guesthouse) merely because it is suitable for residential residing. Because of this, it 
is important to distinguish between commercial and residential property for VAT 
purposes. Commercial property is considered to be a taxable supply and is therefore 
subject to VAT at the standard rate. 
Previously, from a VAT perspective, it was more beneficial to buy property from a 
vendor, than buying property from a non-vendor, because the input tax deduction will 
not be limited to the transfer duty paid (i.e. the VAT payable is less). 
However, as discussed in Chapter 4, the proposed change to the VAT Act is that 
there will be no more limit when a vendor buys a property from a non-vendor. VAT 
vendors will therefore going forward be allowed to claim the full input tax deduction 
as if the property was acquired from a vendor. The value of the property will be 
deemed to include VAT therefore, the vendor will have to use the tax fraction92 when 
calculating the input tax deduction.  
This new proposed change to the VAT Act will be more favourable for vendors, as 
their input tax deductions will no longer be limited to the transfer duty payable. 
6.3 RESIDENTIAL PROPERTY 
Generally, the identification of residential property appears to be easier than that of 
commercial property. Residential property, as discussed in Chapter 2, is mostly 
subject to transfer duty instead of VAT. The reason for this is that owners of 
residential property are seldom registered for VAT. Therefore when a natural person 
(who is not registered for VAT) acquires a new home (i.e. their primary residences) 
they are liable for transfer duty instead of VAT. 
The following distinguishing characteristics may relate to residential property: 
 Residential property is a person‟s primary home/residence i.e. the place he 
returns to everyday or the property he returns to from his wanderings.93  
 Residential property is normally suitable for people to live/reside in. 
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 1992 (3) SA 242 (A) 54 SATC 298 at 306. 
65 
 
 Residential property is where most of a person‟s personal belongings are 
kept. 
 Residential property is the place a person considers his real home.94 
 
6.4 RESIDENTIAL VERSUS COMMERCIAL ACCOMMODATION 
As discussed in Chapter 2, there is no absolute prescribed rule to enable vendors to 
distinguish between the supply of a residential dwelling and a commercial dwelling. 
The supply of residential accommodation in the form of a dwelling (excluding a 
commercial dwelling) is an exempt supply. Commercial accommodation, supplied in 
the form of a commercial dwelling, is a taxable supply and therefore subject to VAT 
at the standard rate of 14% or a reduced rate (in terms of the special valuation rule). 
It is therefore important to clearly distinguish between commercial accommodation 
and residential accommodation.  
Residential accommodation is the supply of a „primary residence‟ to a person for 
long periods at a time.  
Commercial accommodation, on the other hand, is accommodation supplied to a 
person when he or she is temporarily away from his primary residence. The main 
distinction between residential and commercial accommodation is that the residential 
accommodation involves the letting of a particular unit in terms of a lease agreement.   
Consequently, the main distinguishing characteristics for residential and commercial 
accommodation are as follows: 
 Residential Accommodation Commercial Accommodation 
1. Is normally supplied in terms of a 
lease agreement. 
Normally not supplied under a lease 
agreement. 
2. Is supplied as a person‟s primary 
residence i.e. his home. (Tenants 
normally rents residential dwellings 
to live there for a period of time) 
A person normally makes use of 
commercial accommodation when he is 
temporarily away from his primary 
residence i.e. his home. 
3. Will at least have a kitchen, a May not always have a kitchen. It is 
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bedroom and a bathroom. mostly just a bedroom and a bathroom. 
Self catering units may have their own 
kitchens. 
4. Normally supplied for long periods.  
(Most lease agreements are entered 
into for a minimum period of 12 
months.) 
Normally supplied for short periods at a 
time. 
5. Water and electricity may be 
charged separately i.e. the tenant 
may pay a rental fee as well as the 
water and electricity consumed for 
the month. 
Commercial accommodation is normally 
charged at a fixed rate per night.  This 
fixed rate normally includes water and 
electricity. 
6. The owner of the unit is normally not 
present on the premises. 
The owner of the commercial 
accommodation (e.g. a guest house) is 
normally always present on the 
premises.  The reason for this may be for 
catering purposes, looking after the 
guest‟s needs etc. 
7. Is not always rented fully furnished 
however there may be owners who 
will rent out fully furnished units. 
Is almost always furnished. 
 
6.5 THE NEW SECTION 18B (TEMPORARILY RENTING OF A COMMERCIAL 
PROPERTY AS A RESIDENTIAL DWELLING) 
Previously, property developers had to make a „change in use‟ adjustment whenever 
they changed the use of their property i.e. from a taxable to a non-taxable use.  This 
„change in use‟ of a property is not unusual in South Africa. Property developers may 
from time to time change their intention and rent out their property rather than to sell 
them. The reason for this „change in intention‟ may be because of the following 
reasons: 
 Increase in demand for that particular type of property; or 
 The good geographical situation of the property; or 
67 
 
 A downturn in the economy i.e. a less favourable property market. 
SARS has therefore provided property developers with a short term solution. This 
short term solution allows property developers to temporary rent all completed units 
as residential units (for a maximum of 36 months) in times of economic distress 
without having to account for the output tax adjustment immediately. However, there 
are a few rules that have to be adhered to if property developers decide to make use 
of the ‟36 months temporarily relief period‟. They are: 
 Any property developer who wishes to make use of this temporarily relief 
period is required to notify SARS within 30 days of such temporarily change in 
use; and 
 This temporarily relief period will only be granted to „developers‟ as defined in 
section 18B of the VAT Act; and 
 In order to make use of the temporarily relief period, the property developer‟s 
intention must remain to sell the property as and when the property market is 
favourable again (preferably before the 36 month period expires); and 
 This temporarily relief will expire either at the date the vendor decides to apply 
the fixed property permanently for the purpose other than making taxable 
supplies (i.e. letting and hiring thereof as accommodation in the form of a 
dwelling) or after the 36 month period (if the property market is still not 
favourable and the developer decides to extend the lease agreement), 
whichever date is earlier. 
This temporarily relief period is going to help property developers from insolvency in 
times of an economic depression. However there are a few concerns regarding this 
temporarily relief period.  They are: 
 How is SARS going to ensure that property developers don‟t misuse this 
temporarily relief period? 
 How is SARS going to determine when the intention of the property developer 
has changed during the 36 month relief period? (i.e. the property developer 
may from day 1 know he is going to permanently use the property for rental 
income, but because of the temporarily relief period he may only make the 
output tax adjustment after the 36 month relief period.) 
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SARS should maybe implement a „monitoring process‟ where they monitor property 
developers who make use of the temporarily relief period to ensure that they don‟t 
change their intention without accounting for the output tax adjustment.  
6.6 NEW ZEALAND VERSUS SOUTH AFRICA 
The New Zealand‟s GST Act was compared to the South African VAT Act in Chapter 
5.  The following similarities were noted: 
New Zealand’s GST Act versus the South African VAT Act 
 New Zealand South Africa 
Fixed property 
Residential 
property 
The sale of a person‟s 
primary residence is 
normally not subject to GST. 
The reason being that 
natural persons are normally 
not registered for GST. 
The sale of a person‟s primary 
residence is normally not subject 
to VAT. The reason being that 
natural persons are normally not 
VAT registered, therefore the 
purchaser of a residential property 
is normally liable for transfer duty. 
Commercial 
property 
Commercial property is 
usually subject to GST. 
Commercial property is subject to 
VAT at the standard rate of 14%. 
Change in use 
adjustments 
A GST adjustment needs to 
be made whenever a 
taxpayer changes the use of 
their property i.e. from a 
taxable use to a non-taxable 
use. 
Whenever a vendor changes the 
use of their property i.e. from a 
taxable use to a non-taxable use, 
the vendor needs to account for an 
output tax adjustment.  
 
SARS has introduced a 
temporarily relief period of 36 
months for „developers‟ as defined 
in section 18B. 
Acquiring a 
property from 
a non vendor 
The purchaser will still be 
allowed a GST credit 
provided he keeps certain 
documentation / information 
Old rule: 
The purchaser will be allowed a 
notional input tax deduction limited 
to the transfer duty. The notional 
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and provided the purchase 
price is paid. 
input tax deduction will also only 
be allowed if the transfer duty is 
paid. 
 
New rule: 
The purchaser will be allowed a 
notional input tax deduction. The 
new proposed legislation states 
that the notional input tax 
deduction will no longer be limited 
to the transfer duty but is claimed 
to the extent payment is made 
provided transferred in the name 
of the purchaser. 
Accommodation 
Residential 
property 
supplied in the 
form of a 
dwelling. 
Exempt from GST. Exempt from VAT. 
The supply of a 
commercial 
dwelling. 
Considered a taxable supply 
subject to a special valuation 
rule i.e. only 60% of the 
consideration is subject to 
GST where the 
accommodation is supplied 
for an unbroken period 
exceeding 4 weeks. 
Considered a taxable supply 
subject to a special valuation rule 
i.e. only 60 % of the consideration 
is subject to output tax where the 
accommodation is supplied for an 
unbroken period exceeding 28 
days. 
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APPENDIX A 
DEFINITIONS TO THE SOUTH AFRICAN VAT ACT 
Section 1 of the VAT Act defines certain words, phrases and terms used in the Act.  
The following are some of the most frequently used words and phrased in the VAT 
Act, which is necessary for the purpose of this study: 
„enterprise‟ means, in the case of any vendor, any enterprise or activity which is 
carried on continuously or regularly by any person in the Republic or partly in the 
Republic and in the course of furtherance of which goods or services are supplied to 
any other person for a consideration, whether or not for profit, including any 
enterprise or activity carried on in the form of a commercial, financial, industrial, 
mining, farming, fishing, municipal or professional concern or any other concern of a 
continuing nature or in the form of an association or club96. 
„exempt supply‟ means a supply that is exempt from tax under Section 12 of the 
VAT Act. 
„fixed property‟ means land (together with improvements affixed thereto), any unit 
as defined in Section 1 of the Sectional Titles Act, 1986 (Act No. 95 of 1986), any 
share in a share block company which confers a right to or an interest in the use of 
immovable property, and, in relation to a property time-sharing scheme, any time-
sharing interest as defined in Section 1 of the Property Time-Sharing Control Act, 
1983 (Act No. 75 of 1983); and any real right in any such land, unit, share or time-
sharing interest. 
„goods‟ means corporeal movable things, fixed property, any real right in any such 
thing or fixed property, and electricity but excluding: 
(a) money; 
(b) any right under a mortgage bond or pledge of any such thing or fixed property; 
and  
(c) any stamp, form or card which has a money value and has been sold or 
issued by the State for the payment of any tax or duty levied under any Act of 
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Parliament, except when subsequent to its original sale or issue it is disposed 
of or imported as a collector‟s piece or investment article. 
„input tax‟, in relation to a vendor, means: 
(a) Tax charged under Section 7 and payable in terms of that Section by: 
(i) a supplier on the supply of goods or services made by that 
supplier to the vendor; or 
(ii) the vendor on the importation of goods by him; or 
(iii) the vendor under the provisions of Section 7(3); 
(b) an amount equal to the tax fraction (being the tax fraction applicable at the 
time the supply is deemed to have taken place) of the lesser of any 
consideration in money given by the vendor for or the open market value of 
the supply (not being a taxable supply) to him by way of a sale on or after the 
commencement date by a resident of the Republic (other than a person or 
diplomatic or consular mission of a foreign country established in the Republic 
that was granted relief, by way of  a refund of tax as contemplated in Section 
68) of any second-hand goods situated in the Republic:  Provided that where 
such second-hand goods consist of: 
(i) fixed property in respect of the acquisition of which transfer 
duty is, in terms of the Transfer Duty Act, payable or would 
have been payable has an exemption from transfer duty 
(whether in terms of the Transfer Duty Act or any other Act of 
Parliament ) not been applicable; or 
(ii) a share in a share block company in respect of the original 
issue or registration of transfer of which stamp duty is, in terms 
of the Stamp Duties Act, payable or would have been payable 
had an exemption from stamp duty (whether in terms of the 
Stamp Duties Act or any other Act of Parliament) not been 
applicable, 
such amount shall not exceed the amount of transfer duty or stamp duty, as 
the case may be, which is or would have been payable in respect of such 
acquisition, original issue or registration of transfer, as the case may be. 
„invoice‟ means a document notifying an obligation to make payment. 
74 
 
„output tax‟, in relation to any vendor, means the tax charged under Section 7(1)(a) 
in respect of the supply of goods and services by that vendor. 
„open market value‟ in relation to the supply of goods or services, means the open 
market value thereof determined in accordance with the provisions of Section 3.  The 
open market value is normally the price a willing buyer and seller would pay for a 
good or service at a given time under similar market conditions. 
„rental agreement‟ means: 
(a) any agreement entered into before, on or after the commencement date for 
the letting of goods, other than a lease referred to in paragraph (b) of the 
definition of „instalment credit agreement‟ in this section or a financial lease as 
defined in the Sales Tax Act, 1978 (Act No. 103 of 1978), prior to its repeal; 
and 
(b) any rental agreement, as defined in the said Act where such agreement is in 
force on or after the commencement date. 
„sale‟ means an agreement of purchase and sale and includes any transaction or act 
whereby or in consequence of which ownership of goods passed or is to pass from 
one person to another. 
„second-hand goods‟ means: 
(a) goods which were previously owned and used; or 
(b) in respect of the transfer of a unit in the circumstances referred to in Item 8 of 
Schedule 1 to the Share Blocks Control Act, such unit , but does not include 
(i) animals; 
(ii) gold coins contemplated in Section 11(1)(k); 
(iii) any prospecting right, mining right, exploration right, 
production right, mining permit, retention permit or 
reconnaissance permit as defined in Section 1 of the 
Mineral and Petroleum Resources Development Act, 
2002 (Act No. 28 of 2002), or any reconnaissance 
permission contemplated in Section 14 of that Act 
granted or renewed in terms fo that Act or received upon 
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conversion pursuant to Schedule II, except when that 
prospecting right, mining right  
„supply‟ includes performance in terms of a sale, rental agreement, instalment credit 
agreement and all other forms of supply, whether voluntary, compulsory or by 
operation of law, irrespective of where the supply is effected, and any derivative of 
„supply‟ shall be construed accordingly. 
„taxable supply‟ means any supply of goods or services which is chargeable with 
tax under the provisions of Section 7(1)(a), including tax chargeable at the rate of 
zero per cent under Section 11. 
„vendor‟ means any person who is or is required to be registered under this Act:  
Provided that where the Commissioner has under Section 23 or 50A determined the 
date from which a person is a vendor that person shall be deemed to be a vendor 
from that date. 
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APPENDIX B 
BASIC DEFINITIONS OF THE NEW ZEALAND’S GST TAX 
„commercial dwelling‟—(a) means— 
(i) a hotel, motel, homestay, farmstay, bed and breakfast establishment, inn, 
hostel, or boarding house: 
(ii) a serviced apartment managed or operated by a third party for which 
services in addition to the supply of accommodation are provided and in 
relation to which a resident does not have quiet enjoyment, as that term is 
used in Section 38 of the Residential Tenancies Act 1986: 
(iii) a convalescent home, nursing home, rest home, or hospice: 
(iv) a camping ground: 
(v) premises of a similar kind to those referred to in subparagraphs (i) to (iv); 
and 
(b) excludes— 
(i) a hospital except to the extent to which the hospital is a residential 
establishment: 
(ii) a dwelling situated in a retirement village or rest home if the consideration 
paid or payable for the supply of accommodation in the dwelling is for the right 
to occupy the dwelling. 
 
The VAT Act does not define the term „commercial dwelling‟, but does define the 
term „commercial accommodation‟.  The difference between the two terms, 
„commercial dwelling‟ and „commercial accommodation‟ is: 
 Commercial accommodation is supplied together with domestic goods and 
services; and 
 Commercial accommodation needs to be supplied on a regular or 
systematically basis.   
Thus, a „commercial dwelling‟ does not need to include domestic goods and services 
and furthermore, it does not need to be supplied on a regular or systematically basis 
in order to be classified as such.  
 
„consideration‟, in relation to the supply of goods and services to any person, 
includes any payment made or any act or forbearance, whether or not voluntary, in 
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respect of, in response to, or for the inducement of, the supply of any goods and 
services, whether by that person or by any other person; but does not include any 
payment made by any person as an unconditional gift to any non-profit body. 
 
„consideration in money‟ includes consideration expressed as an amount of 
money. 
 
„domestic goods and services‟ means the right to occupy the whole or part of any 
commercial dwelling, including, where it is provided as part of the right to so occupy, 
the supply of— 
(a) cleaning and maintenance; 
(b) electricity, gas, air-conditioning, or heating; or 
(c) telephone, television, radio, or any other similar chattel. 
 
„dwelling‟, for a person,— (a) means premises, as defined in Section 2 of the 
Residential Tenancies Act 1986,— 
(i) that the person occupies, or that it can reasonably be foreseen that the 
person will occupy, as their principal place of residence; and 
(ii) in relation to which the person has quiet enjoyment, as that term is used in 
Section 38 of the Residential Tenancies Act 1986; and 
(b) includes— 
(i) accommodation provided to a person who is occupying the same premises, 
or part of the same premises, as the supplier of the accommodation and who 
meets the requirements of paragraph (a)(i): 
(ii) any appurtenances belonging to or used with the premises; and 
(c) excludes a commercial dwelling. 
 
The definition of the term „dwelling‟ as stated in the VAT Act is almost similar to the 
above definition.  The term dwelling as defined in the VAT Act needs to be „used 
predominantly as a place of residence or abode of any natural person‟.  As seen 
above the term „dwelling‟ as defined in the GST Act states that the „person occupying 
the dwelling will occupy it as their principal place of residence‟, which is basicly 
similar to that of the VAT Act. 
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„exempt supply‟ means a supply that is exempt from tax pursuant to Section 14. 
 
„goods‟ means all kinds of personal or real property; but does not include choses in 
action, money or a product that is transmitted by a non-resident to a resident by 
means of a wire, cable, radio, optical or other electromagnetic system or by means 
of a similar technical system. 
 
„hire‟, in relation to goods, includes a letting on any terms, including a lease 
 
„hire purchase agreement‟ has the same meaning as in Section YA 1 of the Income 
Tax Act 2007; but includes an agreement that would be a hire purchase agreement 
but for the exclusion in paragraph (f) of the definition of that term in that section. 
 
„land‟, in Sections 5(24), 11(1)(mb), 60B(6), 75(3B), and 78F,— (a) includes— 
(i) an estate or interest in land: 
(ii) a right that gives rise to an interest in land: 
(iii) an option to acquire land or an estate or interest in land: 
(iv) a share in the share capital of a flat-owning or office- owning company, as 
defined in Section 121A of the Land Transfer Act 1952: 
(b) does not include— 
(i) a mortgage: 
(ii) a lease of a dwelling: 
(i) an interest in land in circumstances where the supply is made 
periodically and \ 25% or less of the total consideration specified in the 
agreement, in addition to any regular payments, is paid or payable 
under the agreement in advance of or contemporaneously with the 
supply being made. 
 
„output tax‟, in relation to any registered person, means the tax charged pursuant to 
Section 8(1) in respect of the supply of goods and services made by that person. 
 
„second-hand goods‟, does not include— 
(a) second-hand goods consisting of any fine metal; or 
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(b) second-hand goods which are, or to the extent to which they are, 
manufactured or made from gold, silver, platinum, or any other substance 
which, if it were of the required fineness, would be fine metal; or 
(c) livestock. 
 
„services‟ means anything which is not goods or money. 
 
„supplier‟, in relation to any supply of goods and services, means the person making 
the supply. 
 
„taxable supply‟ means a supply of goods and services in New Zealand that is 
charged with tax under Section 8 and includes a supply that Section 11, 11A, 11AB 
or 11B requires to be charged at the rate of 0%. 
 
 
